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BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASES. 


Between April, 1902, and April, 1909, about 9,000 
acres of Government timber lands in Latah and Nez 
Perce Counties, Idaho, were entered under the timber 
and stone act of June 3, 1878 (20 Stat., 89), as amended 
by the act of Congress of August 4, 1892, and trans- 
ferred by the entrymen, practically as fast as their 
entries were perfected, to one or more of the defend- 
ants, except such entries as are still held by the entry- 
men in trust for one or more of the defendants. 

Each of the three above-entitled suits was brought 
by the United States against William F. Kettenbach, 
George H. Kester, William Dwyer, and other parties 
to cancel the patents to said lands on the ground 
that the titles thereto were obtained from the Gov- 
ernment by said defendants in violation of the govern- 
mental policy with respect to the public lands, and 
contrary to the letter as well as the spirit of the timber 
and stone act. 

In case No. 2209 sixteen different patents are 
attacked; in case No. 2210 thirty-eight, and in case 
No. 2211 eight are attacked. 

The bills of complaint as amended charge that Kester, 
Kettenbach, Dwyer, and others about the years 1901 
and 1902 entered into a conspiracy by which they were, 
by indirection, to acquire public timber lands in excess 
of the maximum amount allowed by law to any one 
person, and that from time to time, in effecting the 
purpose of such conspiracy, they joined to themselves 
other persons (Clarence W. Robnett, Jackson O’ Keefe, 
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Fred Emory, C. W. Colby, and Harvey J. Steffey), and, 
either directly or through the persons so associated with 


them, entered into unlawful agreements with numer- 
ous qualified entrymen by which such persons should, 
ostensibly for their own use and benefit, but in reality 
for the use and benefit of the defendants, acquire title 
with the understanding that immediately or soon after 
the acquisition thereof they should, for a small con- 
sideration, convey it to the defendants or one of them; 
also that the persons procured by said defendants, their 
coconspirators or agents, as a part of his application to 
enter and as a necessary and material step in the pro- 
ceedings to obtain a patent for the land sought by him 
to be entered, did file in the Land Office a written state- 
ment of the tenor prescribed by said act of Congress 
wherein such persons did falsely, fraudulently, and 
deceitfully swear in substance that he or she was not 
applying to purchase the tract of land by him or her 
sought to be entered on speculation, but in good faith 
to appropriate the same to his or her own exclusive use 
and benefit, and that he or she had not, directly or in- 
directly, made any agreement or contract, in any way or 
manner, with any person or persons whatsoever, by which 
the title which he or she should acquire from the Gov- 
ernment of the United States should inure in whole or 
in part to the benefit of any persons except him or her- 
self, whereas in truth and in fact each of said persons 
was applying to enter the tract by him or her sought 
to be entered on speculation, and not in good faith for 
his or her own exclusive use and benefit, and had made 
an unlawful agreement with the said defendants where- 
by the title by him or her to be acquired should imure 
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to the use and benefit of the said defendants, to some 
other person or to some firm to be by said defendants 
designated; and that said statements so made by the said 
persons, and each of them, were known by said persons 
and by each of them, and were known by said defendants 
to be false, untrue, fraudulent, and deceitful. (Par. 14, 
bills of comp., Nos. 2210-2211; par. 11, bill of comp., 
No. 2209") 

By stipulation of all the parties to the several cases 
there was a consolidation in the District Court for the 
purpose of taking the testimony in said cases, and said 
cases have been consolidated by order of this court. 

The district judge, in an opinion common to the 
three cases, held that all of the land involved in case 
No. 2211 was entered by the several entrymen in fraud 
of the statute, but that Kester and Kettenbach held the 
same as innocent purchasers; that a large portion of the 
land involved in cases No. 2209 and No. 2210 was law- 
fully entered, but that a number of the entries in said 
cases were fraudulently made. As to the latter, he 
held that the defendants in whom the titles thereto 
were vested were innocent purchasers thereof, except as 
to the entries of Guy L. Wilson, Frances A. Justice, and 
Robert O. Waldman, and these he ordered canceled. 

One April 15, 19T2(pp- ), decrees were entered 
dismissing the bills of complaint in cases No. 2209 and 
No. 2211, and canceling the patents for the entries 
made by the said Wilson, Justice, and Waldman in No. 
2210, and dismissing the bill as to the other entries 
therein. It is from these decrees that appeals are taken 
to this court. 
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THE EVIDENCE. 


INTRODUCTORY STATEMENT. 


The District Court reached the conclusion it did by 
holding in effect that the witnesses Clarence W. Rob- 
nett and Harvey J. Steffey are not worthy of belief 
under any circumstances and in giving no weight what- 
ever to their testimony no matter how strongly it was 
corroborated by contemporaneous circumstances, and 
in giving such weight and credibility to the testimony 
of Kettenbach, Kester, Dwyer, and other witnesses as 
though it came from entirely disinterested persons and 
persons of the strictest integrity and unimpeachable 
character. It would seem to us, therefore, not inap- 
propriate at the outset to present to the court the more 
important witnesses in their true light. 

At the beginning of the opinion the court announced 
the law on the question of the weight to be given the 
testimony of an accomplice and then stated that the 
fact that Robnett is an accomplice is not the most 
serious consideration affecting his credibility, as it 
appears from credible evidence, independent of his 
admissions to the same effect, that in several instances 
he deliberately induced entrymen to make false state- 
ments, both in their application and in their testimony 
upon final proof relative to entries involved in the cases, 
which false statements, although in some cases not 
constituting technical perjury, involve on the part of 
Robnett: all the moral obliquity of perjured statements, 
because they were made under oath, at a time when it 
was assumed that such oath was authorized by law. 
Subsequently he was indicted and convicted of subor- 
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nation of perjury, in inducing entrymen in their pre- 
liminary applications in the Land Office, falsely to 
represent under oath, that they had personally visited 
the lands applied for prior to initiating their entry. 
The court further said that said judgment was reversed 
by this court for the reason that that part of the sworn 
statement was not authorized by statute, and therefore 
could not be the basis of a charge of perjury or subor- 
nation of perjury, even though the statement made was 
wilfully false (259-260). 

The only “creditable. evidence independent of his 
admissions” that he induced entrymen to make false 
statements in their application and final proof, is that 
of the entrymen who made and swore falsely to such 
statements, and it would seem that the same moral 
obliquity that attached to Robnett would also attach 
to them. 

But as to the entrymen who swore falsely in the 
papers they filed in the Land Office as a part of their 
entry, the court said: 


The immorality of such perversion of the 
truth is, of course, much tobedeplored * * *. 
Under the circumstances of the case, in view of 
the prevalent understanding that the officers of 
the Land Department would not accept bor- 
rowed money, there is no room for the inference 
that because the entryman perverted the truth in 
this particular he also falsified the facts in some 
other particular” (p. 273). 


The defendant Dwyer was also convicted of suborna- 
tion of perjury in the same court as was Robnett and 
at about the same time. He induced Hiram F. Lewis 
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and Guy L. Wilson, witnesses in these cases, to swear 
falsely in their sworn statement; and said two persons 
and Charles Carey to swear falsely at final proof, and 
the judgment in that case was reversed by this court. 
(Dwyer v. United States, 170 Fed., 160, case No. 1606.) 

Sentences were awarded to Robnett and Dwyer on 
said convictions by the district judge who wrote this 
opinion. 

Again, in the opinion of the district court appears 
the following: 


In the second place, after Robnett’s convic- 
tion, and prior to the reversal referred to, the 
three principal defendants were put on trial 
upon the charge of conspiring to defraud the 
United States out of the title and possession of 
some of the timber lands described in the bills 
of complaint. At such trials Robnett was 
called to testify upon behalf of the defendants, 
and, while so testifying, under oath, in open 
court, he made many statements of fact which 
are directly contrary to, and wholly irreconcilable 
with, the testimony which he gave before the 
examiner in these cases. And again not a great 
while before giving his testimony before the 
examiner, he made affidavit to statements 
wholly irreconcilable with statements he made 
under oath. Under such circumstances, it is 
insisted by the defendants that it can not prop- 
erly be held that the witness recognizes the 
sanction of an oath or has any regard therefor; 
and there is suggested the further question, to 
which testimony the greater weight should be 
accorded, that given at the criminal trial, favor- 
able to the defendants, or that given in the 
present suits, favorable to the Government. 
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It is a fact that at the trial of Robnett, in November, 
1906, at which he was convicted of subornation of 
perjury and his personal liberty was at stake, he did 
not take the witness stand in his own defense. (See 
record No. 1607, this court, Robnett v. United States, 
169 Fed., 778.) And at the trial of the case against 
Kettenbach, Kester, and Dwyer, mentioned in the 
opinion at which Robnett testified for the defense, he 
was not a party defendant and his personal liberty 
was not at stake, he was influenced, however, to swear 
falsely to save Kettenbach, Kester, and Dwyer from 
prison. 

At the trial of said case the defendants were found 
guilty, and the district judge who wrote the opinion 
in the present cases presided at the trial and imposed 
sentences upon the defendants. Besides Robnett, . 
each of the defendants, Mester, Kettenbach. and 
Dwyer, testified in his own defense and each denied 
all of the evidence pointing to his guilt, thereby con- 
tradicting a great many witnesses, most of whom 
were entrvmen and testified in the present equity 
proceedings. The district judge refused to hear mo- 
tions for a new trial on technical grounds, but he 
must have been impressed with the fact that the 
defendants perjured themselves in giving testimony 
at said trial and were guilty of the offenses of which 
they were convicted or he would have set aside the 
verdict of his own motion. The judgment of the trial 
court was reversed by this court May 17, 1909, one 
of the grounds being the refusal of the trial court to 
hear the motions for new trial. (No. 1605, Keséer, 
Kettenbach, and Dwyer v. United States, 170 Fed. 167.) 
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The affidavit mentioned by the court in the opinion 
was made by Robnett relative to the entry of Carrie 
D. Maris, July 1, 1909, three vears after Robnett had 
conveyed said claim to Kester and Kettenbach in 
July, 1906. Therefore, Robnett was induced to make 
said affidavit for the defendants, and they at the time 
of obtaining the same having no other use for or purpose 
than of using it to impeach Robnett in the event he 
should testify to the real facts concerning the Maris 
entry at the retrial of the case just mentioned. It 1s 
now evident that Robnett testified truthfully in the 
present cases relative to the procuring of the Maris 
entry. The entrywoman testified to an agreement 
entered into between Robnett and herself before the 
entry was initiated, in violation of law, and the court 
held that the entry was made in fraud of the statute 
(pp. 305-306). The record shows, as we will point 
out hereafter. many instances where the defendants, 
many months after they had secured title to entries, 
obtained affidavits from the entrymen for similar 
purposes. 

Again, in the opinion, the court said: 

It seems that while indictments were still 
pending against him (Robnett) charging him 
with offenses connected with his land transac- 
tions, and while he was employed as bookkeeper 
in the Lewiston National Bank he violated the 
national bank laws in a number of particulars, 
one of such violations being the abstraction and 
embezzlement of divers sums of money aggregat- 
ing an amount alleged to be ereatly in excess of 


$100,000. He was arrested on a charge of one 
or more of such violations and held to appear 
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before the grand jury. After such arrest, and 
prior to the convening of the grand jury, nego- 
tiations were entered into between him and the 
special agents of the Government, at the instance 
of the latter, as a result of which he appeared 
to have concluded to testify as a witness for the 
Government not only in these suits, but in the 
criminal cases pending against the principal de-— 
fendants and others, and also before the grand 
jury in relation to the affairs of the Lewiston 
National Bank which were to be made the sub- 
ject of investigation (pp. 262-263). 

* * * ‘While in the trial of the three prin- 
cipal defendants (Mester, WKettenbach, and 
Dwyer) upon the charge of conspiracy to de- 
fraud the United States in connection with the 
entry and acquisition of title to the timber lands 
herein involved (the case upon which the defend- 
ants had been convicted and that judgment 
reversed and a new trial ordered by this court), 
he testified upon behalf of the Government, his 
testimony being in many respects the same as 
that given before the examiner, and later he 
testified at three different trials involving charges 
against the defendant Kester, and the defendants 
W. I. Nettenbach and F. W. Kettenbach relat- 
ing to the affairs of the Lewiston National 
Bank. In the meantime, before the trial of any 
of the national bank cases, the criminal charges 
against him growing out of his timber transac- 
tions were dismissed upon the motion of the 
Government (pp. 263-264). 

The court thus proceeds on the theory that Robnett 
gave testimony in the present cases and in the national 
bank cases mentioned in order to protect himself, the 
implication being that, notwithstanding there was no 
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direct promise of immunity, Robnett believed that a 
certain amount of consideration would be shown him 
by the Government by reason of his testimony, and 
that the President had rewarded him therefor by grant- 
ing him an unconditional pardon. Thus the opinion 
proceeds: 


He (Robnett) states that no definite promise 
of immunity was ever made to him and possibly 
that he was informed by the special agents that 
they did not have the authority to make such 
agreement. With some apparent reluctance he 
admits that he decided to take the course which 
he was asked to take, and which, after some con- 
sideration, he concluded to take with the hope 
that in some way he would profit thereby. * * * 
(ere 263.) 

In the absence of substantial evidence, and 
especially in view of the disclaimer of knowledge 
of any such agreement (promise of immunity in 
the land fraud and bank cases) upon the part of 
the responsible representatives of the Govern- 
ment, I should be loath to believe that any 
agreement was entered into. * * * (P. 264.) 

It is wholly unimportant whether or not he 
had any agreement for immunity, if, as he ad- 
mits to be the case, he pursued the course which 
he did pursue and testified for the Government 
with the hope of receiving favorable considera- 
mone © = = 

It is quite incredible that he did not learn 
from some source that the prosecution, as a rule, 
is not ungrateful for information furnished by 
persons charged with crime, and his hope that 
he might profit by such consideration proves not 
to have been entirely unfounded, for, subsequent 
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to his admission in the several cases, it is a matter 
of record in this court and common knowledge 
that upon his pleading guilty to each of six 
different counts, charging violation of the na- 
tional banking laws by making false entries and 
false reports, and five counts, charging embez- 
zlement or abstraction of the funds belonging to 
the bank, aggregating approximately $137,000, 
he was promptly granted an absolute pardon 
(pme265). 

To the statement in the opinion that before the trial 
of the bank cases the indictments against Robnett 
growing out of his timber transactions were dismissed 
upon the motion of the Government, the court might 
have added, as it is a fact, that, at the time of the dis- 
missal of the indictments against Robnett or shortly 
thereafter and before the trial of the present cases, all 
the indictments against the defendants, Kester, Ket- 
tenbach, and Dwyer and other persons, growing out of 
the land transactions in the northern division of the 
District of Idaho, whether they had been witnesses for 
or against the Government, were also dismissed. The 
cases referred to are: 


United States v. Clarence W. Robnett. No. 601. 
Filed July 13, 1908. 

Charge: Subornation of perjury. Based on 
securing Joel H. Benton, uncle of Kettenbach, 
to swear falsely in connection with his entry, 
which is involved in the present cases. 

United States v. Clarence W. Robnett. No. 621. 
Filed November 6, 1905. 

Charge: Subornation of perjury. Based on 
procuring Louis Drackman to swear falsely in 
connection with his timberland entry. 
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United States v. William B. Benton. No. 620. 
Filed November 6, 1905. 

Charge: Subornation of perjury. Based on 
procuring John H. Long to swear falsely in con- 
nection with his entry of timberland. Both 
Benton and Long are entrymen in the cases 
herein, and Benton is a cousin of Kettenbach. 

United States v. Joel H. Benton. No. 602. 
Filed July 13, 1905. 

Charge: Perjury. Swearing falsely in making 
entry of his timber claim. 

United States v. F. L. Shaefer. No. 603. 
Filed July 13, 1905. 

Charge: Perjury. Swearing falsely in mak- 
ing entry of a timber claim. 

United States v. Rowland A. Lambdin. No. 
604. Filed July 13, 1960. 

Charge: Perjury. Swearing falsely in mak- 
ing entry of a timber claim. 

United States v. George H. Kester. No. 606. 
Filed July 13, 1900. 

Charge: Subornation of perjury. Suborning 
Ivan R. Cornell to commit perjury in connection 
with his timberland entry. 

United States v. William B. Benton, Clarence 
W. Robnett, and William F. Kettenbach. No. 
617. Filed November 6, 1900. 

Charge: Conspiracy to defraud the United 
States of its timberlands. 

United States v. William F. Kettenbach, George 
H. Kester, and William Dwyer. No. 6105. Filed 
November 6, 1905. 

Charge: Conspiracy to defraud the Govern- 
ment of the timberlands involved in the present 
suits and known as the Steffey group. 
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United States v. Fred Emory, C. W. Colby, 
George HT. Kester, and Wiliam I’. Kettenbach. 
No. 618. Filed November 6, 1905. 

Charge: Conspiracy to defraud the United 
States of its timberlands, among them are en- 
tries involved in the present cases. (This in- 
dictment had previously been dismissed as to 
Kester and Kettenbach.) 

United States v. William Dwyer. No. 616. 
Filed November 6, 1905. 

Charge: Subornation of perjury, in suborning 
Hiram I. Lewis and Guy L. Wilson to commit 
perjury in connection with timberland entries 
they were making. The latter’s entry was 
involved in these cases and was held for cancel- 
lation by the District Court. 


Notwithstanding Rowland A. Lambdin refused to 
testify on behalf of the Government at the trial of the 
defendants, though he had given evidence against them 
at the former trial of the same case, the indictment 
against him above mentioned was also dismissed. His 
refusal to testify on behalf of the Government in the 
present cases on the ground that his testimony might 
tend to incriminate him was after said indictment had 
been dismissed. 

Wiliam B. Benton, Fred Emory, and C. W..Colby 
all testified on behalf of the defendants in the present 
cases, and Benton testified for the defendants at a for- 
mer trial and before the indictment against him was 
dismissed. 

In every indictment mentioned in the opinion charg- 
ing Robnett with abstraction or embezzlement of funds 
of the Lewiston National Bank or other violations of 
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the national banking laws, the defendants Kester and 
Kettenbach were codefendants with him, either as prin- 
cipals or as aiders and abettors, with the exception of 
one in which Robnett was jointly indicted with the 
defendant Frank W. Kettenbach. 

Some months before the trial of the present cases and 
before the delivery of the opinion herein, the defend- 
ants Kester and Kettenbach were tried and found 
cuilty of violations of the national bank act in the same 
court in which the present cases were tried, but before 
a different judge. The judgment in that case was 
affirmed recently by this court; and the record of that 
case shows clearly that Kester and Kettenbach not 
only swore falsely in defense of themselves at the trial 
of said case, but that they directed and caused Robnett 
to make false entries in the reports to the comptroller 
to conceal their unlawful use of the funds of the bank, 
much of which was used in the timber transactions 
involved in the present cases. 

Instances of Presidents and of governors of the sev- 
eral States extending executive clemency to persons 
having pleaded guilty to or having been convicted of 
crime, either before or after testifying at the trial of 
their coconspirators or codefendants in crime, are not 
uncommon. It is, however, exceedingly rare, if not 
entirely without precedent, for a Federal judge, in 
order to fortify himself in a conclusion reached, to hold 
in effect and by innuendo charge, though reluctantly 
disclaiming any such purpose, that such persons testify- 
ing under such circumstances did so because of an im- 
plied agreement or understanding with the prosecuting 
officer that immunity would be granted and that the 
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executive had immediately thereafter made good the 
implied agreement by granting an unconditional pardon. 
A striking illustration, though far more serious in its 
character than in the present case, occurred at the trial 
of the persons charged with the murder of former Gov- 
ernor Steunenberg. At the trial of that case the senior 
Senator from Idaho and the retring governor of that 
State represented the prosecution. One of the code- 
fendants, Orchard, pleaded guilty and at the trial gave’ 
evidence on behalf of the State, amd in the course thereof 
admitted his complicity in thirty-odd murders, and 
sentence of capital punishment was imposed upon him. 
Later that sentence was commuted by the governor, 
now junior Senator from the State of Idaho. We do 
not believe, nor have we ever heard it charged except 
perhaps by those in sympathy with the defendants in 
that case, that the eminent gentlemen who conducted 
that prosecution promised immunity to Orchard for his 
testimony, or that the distinguished gentleman who 
granted the clemency was carrying into effect an im- 
phed agreement. 

As to the witness Harvey J. Steffey, the court said: 


Not only was he an accomplice in the con- 
spiracy, but in effecting the object thereof he 
suborned perjury, for he knowingly induced the 
entrymen to commit perjury in ther prelimi- 
nary applications; and it is further to be noted 
that while acting as a witness at the final proof 
in several cases he made answers under oath 
which he knew to be untrue, and which, while 
possibly not constituting technical perjury, in- 
volved the moral obliquity of perjury (p. 353). 
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Then the court, after quoting portions of Steffey’s 
testimony, said: 
Obviously testimony so tainted can not prop- 
erly be accorded the weight and force of evidence 
from an undefiled source (p. 356). 
The court held that the eight entries procured by 
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Steffey and involved in case No. 2211 were made in 
fraud of the statute. It was unwilling to hold, how- 
ever, that Kxester, Kettenbach, and Dwyer were acting 
in concert with Steffey, or that they had any knowledge 
of the fraudulent character of said entries. This con- 
clusion was based largely upon testimony of Kester, 
Kkettenbach, and Dwyer whereby they denied all com- 
plieity in the making of the entries or knowledge of the 
manner in which they were made. 

As further reason for holding that Kester and Ket- 
tenbach were innocent purchasers for value of the 
entries forming the Steffey group, the court said: 


Upon the one hand, it is undoubtedly true 
~ that the defendants were acquiring timber lands, 
and were lending encouragement and assistance 
to qualified entrymen with the hope atleast 
that they would be able to purchase the title 
after it passed from the Government into private 
ownership. * * * Qn the other hand, the 
record shows that in July, 1905, a considerable 
time before any one of these entries was initiated, 
and again in November, 1905, about the time the 
first entry was made (meaning the Steffey group), 
the defendants were indicted on charges of con- 
spiring to defraud the United States out of its 
timber lands and of subornation of perjury in 
relation to the acquisition of title to certain 
timber lands. If not otherwise, the technical 
77190—13——_2 
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requirements of the statute must have thus been 
forcibly brought to their attention, and they 
must have become conscious of the peril of par- 
ticipating in fraudulent acquisition of timber 
lands and of the risk of purchasing titles so 
acquired. In the absence of some powerful mo- 
tive or some strong incentive it would seem to be 
almost incredible that men of business and social 
standing (Kester and Kettenbach) in the com- 
munity would, after indictment charging certain 
conduct to be criminal, and after being advised 
that the Government was engaged in an investi- 
gation of their transactions relating to the ac- 
quisition of timber lands, lend themselves or 
continue to participate in a scheme violative 
of the very laws on which the pending indict- 
ments were based (pp. 363-364). 


The undefiled character and business and_ social 
standing of Kester and Kettenbach in the community 
seems not to have restrained them during the period 
of the investigation of their land transactions and the 
finding of the indictments mentioned by the court, 
and also before and subsequent to the return of said 
indictments, from using large sums of the funds of 
the Lewiston National Bank in these very transactions 
and in making false entries in the reports to the comp- 
troller in order to conceal their wrongdoing, although 
the penalty for violating the national banking laws 
is much more severe than is the punishment for vio- 
lating the timberlands law; and the testimony of 
Steffey and the contemporaneous circumstances sur- 
rounding the making of the Steffey group of entries 
and the acquisition of title thereto by Kester and 
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Kxettenbach shows conclusively that the defendants did 
not acquire said claims as innocent purchasers. 
The court further said: 


While the evidence was taken and reported 
by a special examiner, many of the transactions 
involved have been the subject of investigation 
in this court at different times during the last 
five years in connection with the criminal prose- 
cution of the defendants, and certain of the 
witnesses appearing before the examiner have 
testified upon the same subject one or more 
times in the criminal trials, so that there has 
been some opportunity for observing their man- 
ner of testifuing and of forming some estimation 
of their dispositions and intelligence (p. 258). 

Notwithstanding the court’s opportunity of obser- 
vation as announced, it is apparent that if it observed 
it failed to note on a number of occasions the manner 
and disposition of Kester, IXettenbach, and Dwyer, 
and other witnesses for the defense while giving 
testimony, which would affect seriously the credi- 
bility and weight to be given their testimony. Fur- 
thermore, the record in the present cases shows, as 
we shall point out hereafter, that Kester and Dwyer 
time and time again suborned entrymen to perjure 
themselves in making their entries at the Land Office, 
and that Dwyer and Emory on a number of occasions, 
while witnesses at final proof for entrymen, gave 
evidence under oath which they knew to be untrue, 
and were guilty of ‘‘the moral obliquity of perjury.” 
There is nothing in the opinion, however, to indicate 
that the testimony of the defendants and of the wit- 
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nesses on behalf of the defense came from other than 
an undefiled source. 

We make no attempt to excuse Robnett. We sug- 
gest the following, however, in mitigation of his con- 
duct. Asa boy of humble origin he entered the Lew- 
iston National Bank in the menial position of janitor 
and remained with that institution for seventeen years. 
Kester and Kettenbach were president and cashier, 
respectively, of said bank from 1895 until they retired 
in July, 1907, and during that period Robnett was 
the bookkeeper and did their bidding in all matters, 
so what he learned was while he was enjoying the 
social and financial surroundings of the Lewiston 
National Bank and under the tutelage of the defend- 
ants, Kester and Kettenbach. He engaged with 
them in their timber enterprises, in which they all 
used the funds of the bank. In order that their 
wrongdoing might not be discovered, he made false 
entries in the books of the bank and in the reports to 
the comptroller by their direction. Though he did 
not testify in his own defense, when tried for suborna- 
tion of perjury, he testified falsely in defense of Ixester, 
Kettenbach, and Dwyer in order that they might 
escape conviction upon the charge of conspiracy to 
defraud the Government of some of the lands in the 
present cases. After his arrest upon a warrant charg- 
ing him with violating the National Banking Laws, 
sworn out by the defendant, Frank W. Ixettenbach, 
he realized that it was intended that he and Chapman 
(assistant cashier) should alone be held responsible for 
the violations of law in connection with the conduct 
of the business of the bank. He decided to tell the 
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officers of the Government all that he knew of all the 
transactions in which he and the other defendants in 
these cases were engaged. At that time he had 
transferred all of his property to Frank W. Isetten- 
bach, and was penniless. 

All that we ask is that Robnett and his testimony 
and Steffey and his testimony be measured by the same 
legal and moral standards as are the defendants and 
other witnesses and their testimony in these cases. 

We shall not ask that Robnett’s and Steffey’s evi- 
dence be given weight except when such evidence is 
corroborated, and any statement made in this briet 
based upon the testimony of either Robnett or Steffey 
will be so indicated. 


PARTIES DEFENDANT. 


The defendant William F. Kettenbach has resided at 
Lewiston for the last 32 years. He entered the Lewis- 
ton National Bank in 1893, and was successively re- 
mittance clerk, bookkeeper, assistant cashier, until 
in 1895, when he was elected president, and remained 
as the head of that institution until he was succeeded 
by his uncle, Frank W. Kettenbach, July 8, 1907 
(pp. 3430, 3846). 

George H. Kester was employed in various capacities 
in the Lewiston National Bank from 1890 to 1907, 
and was cashier from 1895 until he resigned in July, 
1907 (p. 3141). 

The defendant Clarence W. Robnett was contin- 
uously employed in the Lewiston National Bank from 
December, 1892, until March, 1909, with the exception 
of the months of August and September, 1907. He 
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entered the bank at the age of 17. The first two years 
of this period his duties were those of janitor, at $35.00 
per month, and during the last ten vears of his service 
he was a bookkeeper. When he first entered the bank, 
Frank W. Kettenbach was cashier and George H. 
Kester was assistant cashier (pp. 2202, 2203, 2204). 

The defendant I'rank W. Kettenbach, uncle of 
William IF. Kettenbach, began work in the Lewiston 
National Bank as bookkeeper in 1885, worked in dif- 
ferent positions in the bank and finally became its 
president, resigning about January, 1896 (p. 3577). 
He was again elected president of the Lewiston National 
Bank in July, 1907, and served in that capacity until 
about. January, 1910 (p. 3545). He is also the presi- 
dent of the Idaho Trust Company and has held that 
position ever since the Idaho Trust Company was 
organized in July, 1902 (p. 3545). 

The defendant Wilham Dwyer resides at Lewiston, 
Idaho. He is a timber cruiser and has been engaged 
in that business in Michigan, Wisconsin, Minnesota, 
und Idaho since 1887. He has been acquainted with 
the defendants William F. Kettenbach and George H. 
Kxester for about thirteen years (pp. 3298, 3299, 
3303). The first cruising he did for either Ixester or 
Kettenbach was in 1902 (p. 3366). 

The defendant the Lewiston National Bank, of Lew- 
iston, Idaho, was incorporated under the laws of the 
United States relating to national banks in 1883, with 
a capital stock of $50,000.00. The articles of incorpo- 
ration were renewed in May, 1903, for a period of 
twenty years. In January, 1905, its capital stock 
was increased to $100,000.00 (pp. 1958, 1960). 
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The defendant the Idaho Trust Company, with its 
office at Lewiston, Idaho, was incorporated under the 
laws of Idaho in July, 1902. Frank W. Kettenbach, 
one of its incorporators, has been its president ever 
since it came into existence (p. 1890). 

The defendant Elizabeth Kettenbach is an aunt of 
William F. Kettenbach (p. 1557). 

The defendant Elizabeth White is the mother-in- 
law of William F. Kettenbach (p. 744). 

The defendant Edna P. Kester is the wife of George 
H. Ixester (p. 736). 

The defendant Kittie EK. Dwyer is the wife of William 
Dwyer (p. 1877). 

The defendant Martha E. Hallett was a particular 
friend of George H. Kester, who was boarding with 
her at the time she made her timber and stone entry 
Galino3). 

THE CONSPIRACY. 


Robnett testified that in the spring of 1902 Kester 
and William I’. IXettenbach became interested in the 
acquisition of timberlands and the matter was often 
discussed between them and others at the Lewiston 
National Bank. Because of Dwyer’s knowledge of 
timber and his experience in that business in Minnesota, 
and the fact that he had already cruised a number of 
timber claims and had people he said he could put on 
them, Kester and Kettenbach, in March of that year, 
decided that if Dwyer were willing they would enter 
into a partnership with him and he would do the 
cruising in the woods. The three were to share equally 
in the profits of the undertaking (pp. 2204, 2205, 2206). 


24 


Shortly thereafter a partnership was formed between 
Kester, William F. Kettenbach, and Dwyer and they 
procured different persons to enter all the timber claims 
that they had at that time cruised, upon an agreement 
that said entrymen would convey the title they would 
acquire from the Government to Kester, Kettenbach, 
and Dwyer for $100 or $200 apiece, the agreement being 
that Kester and William I. Kettenbach would furnish 
all of the money incident to the making and the per- 
fecting of said entries (p. 2208). 


About the same time an agreement was entered into 
between William I’. IKettenbach, INester, and Robnett 
to the effect that at any time Ixester and Itettenbach 
had timber claims cruised for which they did not have 
entrymen they could put on said claims, that they would 
pay $100 or $200 to each person Robnett would induce 
to make an entry upon one of such timber claims upon 
an agreement that said entrymen would convey the 
same to them after final proof (pp. 2207, 2208). As 
to other timber claims upon which Robnett would 
induce persons to make entry on his own account, it 
was agreed that Kester and Kettenbach would furnish 
him all the money that he needed for that purpose, 
but that they were to have the preference right over 
anybody else to purchase the same. In either event, 
Kester said, “We will treat vou right in it,’ and “We 
don’t take anybody up to the timber except the ones 
we have an understanding with that after the proof 
that they deed the claim over for whatever we agree 
with them” (pp. 2209-2210). 


Robnett’s testimony in the matter is as follows: 
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(. Well, now state what was said [referring to 
conversation Robnett had with Kettenbach 
after relating the conversation he had overheard 
between IXester and IXettenbach relative to their 
entering in the scheme to obtain the Govern- 
ment’s timberlands]. 

A. I went into the office there, Will Ketten- 
bach’s private office, and 

@. Was that in the bank? 

A. In the bank, in the President’s private 
office, and I savs, “Will, I overheard a conver- 
sation between vou and George the other day, 
and if there is any money to be made out of the 
timber I would like to get in and work with you 
and make some money,”’ and Will says, “Clar- 
ence, we would like to help you, but we are going 
into arrangements with Dwver and George and 
myself,’ and he savs, “We are to be equal part- 
ners, and I don’t see any chance for vou to get 
in, but you can have a talk with George, and we 
will do all we can for you.” 

Q. At that time or prior to that time had you 
heard anv conversation between Mr. Kester and 
Mr. IXettenbach, or any plan outlined by them 
as to how thev were to get this land? 

A. Why 

(Objection.) 

A. Yes; the plan that they talked over at 
different times there was relative to getting 
entrymen to file on the claims and pay them so 
much for their rights, and the matter was 
brought up at the time I had a talk with Mr. 
Kester, what each one was to do. 

Q. Well, now, what was said at that time? 

A. Well, I met George in the bank, and I said, 
“George, I have had a talk with Will, and he 
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told me to come and see you,” and I told him I 
had overheard their conversation and heard 
them talking in regards to going into the timber 
with Bill Dwyer, and locating people on claims, 
and I says, “Now, if there is any way I can get 
into it, I am going to get in and make some 
money out of the timber, too,” and George says, 
“J will be only too glad to help you out, and I 
want to see you make some money, but all the 
claims we know of at the present time that have 
been cruised, we have people to put on them; 
but if at any time we have got any timber, any 
claims, and you have got any entrymen or can 
get anybody that will locate and sell their claims 
to us for one or two hundred dollars we are 
willing to pay that. We want to know, though; 
we don’t want to handle anyone but what we 
know will turn their claims over after the proof 
is mace.” 

Q. Now had there—before this talk that you 
had had that you have detailed with Mr. Ket- 
tenbach and the one you have recited as having 
had with Mr. Kester, had you heard them speak 
of the conditions on which they would locate 
people on these claims? 

BN, TERE 

Q. Well, now, when was that? 

A. That was during one of those conversations 
in which they discussed it there; I don’t know 
whether it came up in that conversation which 
I referred to when I saw Mr. Kettenbach or the 
one before. It was along the line of paying the 
entrymen from $100 to $200 for their right. 

Q. And what was the entryman to do? 

(Objection.) 
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A. The entryman was to go into the timber 
with Mr. Dwver and see the claim, come back 
and file, prove up, and deed the claim over to 
whoever Kester and Kettenbach designated. 
They were to furnish all the expenses. 

Q. Now, did you know of any one particular © 
locality in which they were to operate? 

A. At that time it was around the Potlatch 
and the Pierce City district. 

@. That was in Idaho? 

A. Yes. 

Q. Now, I will ask you whether or not these 
entrymen that vou have referred to as having 
heard talked about, what were they to sell to 
make this $150 to $200? 

(Objection. ) 

A. The timber claims they was to prove up 
on, to be located on by Bill Dwyer. 

Q. 1 will withdraw the question and ask you 
what the conversation was relative to that point, 
that you have detailed as hearing between Mr. 
Ixester and Mr. Kettenbach? 

A. Well, the entryman was to file on a clan, 
and for his right he was to receive $100 to $200 
when he deeded his claim over after proof. 

Q. Now, when you saw Mr. Kester, what did 
he say to you when you spoke with him about 
conversation you had had with Mr. Kettenbach? 

A. He said, ‘‘Clarence, we don’t see how you 
can get in with us at the present time, though, 
on account of the timber we have cruised, that 
we know about, that we have entrymen for at 
the present time, we have entrymen for that 
that will sell their right for one to two hundred 
dollars; but if you can furnish us any more at 
any time when we haven’t any entrymen, we 
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will treat you right in it, as long as vou don’t 
interfere with anything we have under head- 
way or any of the claims we want. If you want 
to locate anybody and go into it on your own 
hook, it is perfectly satisfactory to us, and we will 
gee that vou get all the money that you need; 
but any time that you have any claims in your 
control that we want, why, we want to have the 
preference right over anybody else.” 

(. Now, was anything further said at that 
time as to the arrangements they had with the 
people? 

A. He says, ‘‘We don’t take anybody up to 
the timber except the ones we have an uncer- 
standing with that after proof that they deed 
the claim over for whatever we agree to give 
them.”’ It would range from $100 to $200, ac- 
cording to the entryman (pp. 2206-2210). 

Q. Did vou take any care, Mr. Robnett, of the 
character of people that vou would locate on 
these claims? 

A. Yes: I never located anybody but what I 
had the handling of their claims—that is, would 
have the right to sell the claim. 

Q. Did you locate anybody on any claim who 
wouldn’t make an agreement with you before 
they entered it to convey it to whom you would 
direct? 

A. No (pp. 2825-2326). 


Robnett also testified that before he had any claims 
cruised and before he located any persons on any claims 


he always talked the matter over with Kester and Ixet- 


tenbach, so that there would be no conflict between 


them as to the claims to be located or the persons to be 
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located upon them. Pursuant to this arrangement 
Robnett induced fifteen or sixteen persons to locate on 
claims, and the claims were later conveyed to Ietten- 
bach, or as Ixester or Kettenbach directed. The esti- 
mates of these claims were submitted to Kester and 
Kettenbach before the entrymen were located thereon, 
and they told him to “go right ahead.” Some of the: 
entries that Robnett caused to be made he tried to sell 
to other persons, after he had submitted the claims to 
Kester and Kettenbach and had their permission to do 
so (pp. 2327-2328). 

Dwyer’s version of his connections with Ixester and 
Kettenbach relative to the timber enterprises is, that 
the first business he had with them in that regard was 
that he did some work for them cruising timber in the 
Potlatch country and on the St. Maries and Palouse 
Rivers (pp. 3298-3299), for which he was paid $6 a day 
(pp. 3303, 3367); that he then worked a summer for 
the Clearwater Timber Company, and in the fall he 
began working for Kester and Kettenbach again and 
eruised a great deal of timber for them (p. 3304); that 
in 1902 he cruised some timber for Kettenbach on the 
Potlatch in T. 42, R. 1 E., and that there was about a 
section of it (pp. 3366, 3367). 

The Lambdin claim in T. 42. R. 1 E., the earliest 
entry involved in these suits, was entered in the spring 
of 1902 (pp. 1969-1970) and, as will be pointed out 
later herein, that entry was fraudulently made and was 
procured by Kester, Kettenbach, and Dwyer, acting in 
concert. 

Kettenbach, testifving for the defense as to the rela- 
tions that existed between them, said that Dwyer was 
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employed to work for them cruising lands, estimating 
timber, and buying timber lands for them. 

@. Now, when did you first have Mr. Dwyer 
employed ? 

A. Oh, really, when I first took an interest in 
timber, you may say, up in what is known as the 
Potlatch country; he cruised out some claims 
up there, and on his recommendation they were 
purchased; and he cruised out some vacant land, 
and on his recommendation there was some serip 
laid; and we grouped together a little bunch up 
there and finally sold them to the Potlatch Lum- 
ber Company (pp. 3481-3432). 

He further testified that Dwyer was paid $6 a day 
for his services and a commission on the land that he 
purchased for them. ‘‘ Whenever there was work to 
do, he was the man that always did it for us, and I 
don’t recollect whether he worked up in the Clearwater 
for us before he cruised out the State lands or vice 
versa”’ (p. 3432). He also said Dwyer was to have had 
an interest in the State land deal, and had it gone 
through he was to have had a fourth interest in them 
and Kester and Kettenbach were to have had three- 
fourths interest, but instead they paid him for his 
services (p. 3483). On cross-examination Kettenbach 
testified that among the first claims cruised for them 
by Dwyer were the claims of Cornell and Schafer 
about 1901 (pp. 3492, 3493, 3494), and that he sug- 
gested to one Samuel Hutchings that he should take 
up a timber claim (pp. 3505-3506). 

Kester testified on behalf of the defense relative to 
the relations between himself, Kettenbach, and Dwyer 
as follows: 
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Direct: 

@. How did you come to become interested 
in the timber business? 

A. Well, Mr. Kettenbach and I had some 
funds that we wanted to invest, and we thought 
we would buy some timberland (p. 3142). 

a & * aK e 

Q. What business relations did Mr. Dwyer 
sustain to you and Mr. Kettenbach; what did 
he do for you, what class of work, and how did 
he do it? 

A. Well, Mr. Dwyer was employed by us at 
different times in cruising and looking after tim- 
ber, protecting it from fire, and at various times 
he purchased lands for us. 

Q. And how was he paid? 

A. On which he was paid a commission, and 
he was paid wages and compensated for his 
work (p. 3211). 


On cross examination he testified that Dwyer was 
to have had a third interest in the timber on the State 
lands, and in response to the question whether or not 
Kester and Kettenbach were in partnership in the 
timber claims, said, “Well, we never considered it 
such. It was a joint interest. There wasn’t a part- 
we never con- 


nership; never was considered by us 
sidered that we were partners. I dare say, in the 
ordinary term of the expression we would be con- 
sidered partners, on account of our close association, 
but as far as our interests were concerned there they 
were joint interests; he had paid his share of item 
had paid my share of the cost of it. 


Q. But when the Cornell and Lambdin and 
Schafer claims were bought you and Mr. Ketten- 
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bach were purchasing timber claims under this 
arrangement, this joint interest, were vou not? 

a Yes. 

Q. And that is the way you started into it, 
was it not? I understood you to say that you 
had some funds that vou and Mr. Kettenbach 
thought vou would like to invest in timber. 

A. Yes; in these matters under considera- 
{ion (pp. 3231-3232). 


CIRCLE K CHECKS (K). 


William Dwyer expended between $50,000 and 
$120,000 of Kester and Kettenbach’s money in acquir- 
ing timber claims for them. This money was expended 
in advancing money to entrymen to make their initial 
applications to file, for final proof, and in paying their 
expenses incident to taking up the claims, the expenses 
of the different persons that went out to view the tim- 
ber, and in paying for said land when they conveyed it 
to Kester and Kettenbach (pp. 2329-2331, 2776, 3663, 
2651, 2768-3221 Kester). Though Dwyer never had 
an account at the Lewiston National Bank, this large 
amount of money was drawn from the bank by what 
is known as the Cirele KX (Ix) checks, and the drawing 
of said money from the bank, as aforesaid, covered a 
period from 1902 or 1903 to 1907 or 1908 (pp. 2329, 
2330, 2651). The Circle K (is) check was the regular 
blank form of the Lewiston National Bank check 
signed by William Dwyer, in one corner of which ap- 
peared the letter KK with a circle about it, which indi- 
cated that these checks were used in the Kester-Ketten- 
bach timber transactions and were to be charged to 
their account. These checks were held as cash items 
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at the bank for periods ranging from one to three weeks 
and at times until they had aggregated $2,000 or $3,000, 
when they would be taken up at the convenience of 
Kester and Kettenbach by the individual checks of 
Kester and Kettenbach, one-half the amount being 
paid by each, and at a later period, when they had the 
Kester-Kettenbach timber account, they were charged 
to that account or were taken up by the joint check of 
Kester and Kettenbach drawn on that account (pp. 
2329-2332 Robnett; 2776-2780 Chapman; 3221 Kes- 
ter; 3374-3375 Dwyer). 

Chapman testified he did not think that the Circle 
KX checks began before 1906, and that they amounted 
in the aggregate to about $50,000. He further said 
these checks were taken up by Kester and Kettenbach 
and later went into their joint account—timber ac- 
count (pp. 2777-2778). Chapman is mistaken as to 
the date of the beginning of these checks, as will be 
seen later. The timber account of Kester and Ketten- 
bach was not opened until December 13, 1906. In 1903 
and 1904 a number of instances occurred where Kester 
and Kettenbach deposited money to Kitty E. Dwyer’s 
account to reimburse it when checks given by Dwyer 
in the timber transactions were mistakingly charged to 
it (pp. 1993, 3759). During the period that the Circle 
K checks were in use Kitty E. Dwyer, wife of William 
Dwyer, had an account at the Lewiston National Bank. 
William Dwyer also checked against this account for 
his personal expenses by a check similar in all respects, 
except that it was not marked (Ix). At times in draw- 
ing checks for the Kester-Kettenbach timber deals 
Dwyer would fail to add the (K) to the checks, and they 


77190—13——3 


34 


would be charged to the account of Kitty E. Dwyer. 
When this mistake would be discovered, these checks 
would be put back in the cash as “cash items” and a 
deposit slip made crediting Mrs. Dwyer’s account the 
amount of the check mistakingly charged to her ac- 
count, and the check thus returned to the cash would 
later be taken care of by Kester and Kettenbach (pp. 
9331 to 2333 Robnett; 2778-2779 Chapman). 

The following are instances of such mistakes being 
corrected: 

On November 7, 1903, there is a deposit slip in the 
handwriting of George H. Kester depositing to the 
account of Kittie E. Dwyer $266.55. On the margin 
of the deposit slip is marked “Ex. Bill by Kv & K.” 
(p. 1933). On March 30, 1906, there is another de- 
posit ticket in the handwriting of George H. Ixester 
depositing to the account of Kittie E. Dwyer $320 by 
George H. Kester. On December 4, 1906, a deposit 
slip at the Lewiston National Bank was made deposit- 
ing to the account of Kittie E. Dwyer $81.25. On 
this check is a K in a circle and the slip is made out 
in Robnett’s handwriting. On December 17, 1906. 
another slip of the same description for $146.65 was 
made. On July 3, 1907, a deposit slip in favor of 
Kittie E. Dwyer for $468.35 was made and marked in 
the margin “Ix. & K.’’ This latter slip is in the hand- 
writing of George H. Kester. On August 31, 1907, 
another deposit ticket was made for Kittie E. Dwyer 
in the sum of $12.50 and marked ‘‘By W. F. Kx. account 
Frank Bonney.” That slip is in the handwriting of 
W. F. Kettenbach (pp. 1993-1994). Another in- 
stance is where Dwyer had checks cashed in order that 
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he might give twelve entrymen $8 each with which to 
pay the filing fees at the Land Office. These checks 
by mistake were charged at the bank to the account 
of Kittie EK. Dwyer. It was discovered the next day 
that Wilham F. Kettenbach, in order to reimburse her 
account in that amount, made out a deposit slip in the 
sum of $96 in her favor and on the reverse side of the 
deposit slip are the names of the twelve entrymen 
(p. 3759). Further mention will be made of this 
transaction in connection with the entries of the per- 
sons whose names appear on said last mentioned 
deposit shp. . 

Though Kester and Kettenbach did not testify as to 
the aggregate amount of the Circle K checks and Dwyer 
said they did not amount in the aggregate to $25,000 
(p. 3375), Kester testified concerning them as follows: 

T will say about the Circle K checks: Those 
were really as a memorandum or a sight evi- 
dence of indebtedness incurred by Mr. Dwyer 
and in the principal sum for expenses or for 
these initial payments on lands that he might 
go out and contract for. 

Q. They were on the regular bank check, 
though ? 

A. Yes; they were on the bank check, and 
signed by Mr. Dwyer, and those checks came 
into the bank and were taken up by Mr. Ket- 
tenbach and myself or charged into our Kester 
and Kettenbach account (p. 3221). 

The Kester and Kettenbach account mentioned by 
Mr. Kester, and also by Mr. Chapman, was opened 
December 13, 1906, and the first entry in that account 
is not a deposit but is a check charged to the same for 
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(p. 1986), and said account continued to be overdrawn 
for many thousand dollars, with the exception of a 
small credit balance in the following March and April, 
until July 7, 1907, when overdrafts amounted to 
$19, S6%52 (pp. 1989-1990): 

Notwithstanding the agreement and conspiracy en- 
tered into between Kester, Kettenbach, and Dwyer and 
the arrangement Robnett had with Kester and Ketten- 
bach, as testified to by him, and Robnett’s testimony 
as a whole, are denied by the defendants, Kester, Ket- 
tenbach, and Dwyer—a greater part of his testimony 
having been read by counsel for the defense to said 
defendants in the form of questions, and their answers 
being mere denials—Robnett’s testimony is corrob- 
orated in part by the testimony of the defendants and 
other witnesses, and is fully corroborated by other con- 
temporaneous facts and circumstances. From the tes- 
timony of the defendants themselves it appears that 
two bankers having funds to invest (funds of the Lewis- 
ton National Bank), in 1901 engaged in the acquisition 
of timber lands jointly; that from the time they first 
became interested in timber to the date of acquiring 
by them of the last claims we have any record of 
Dwyer, a timber cruiser, was employed by them at a 
salary and on commission to cruise, estimate, purchase 
timber for them, and to guard it against fire, and was 
to have an interest in certain timber they were endeav- 
oring to secure, “and whenever there was work to do 
he was the man that always did it for us.”’. The money 
used during the entire period by Dwyer in said enter- 
prise was withdrawn from the Lewiston National Bank 
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by means of the Circle IX checks. Robnett, Steffey, 
and O’Keefe were also permitted by Kester and Ketten- 
bach to overdraw their accounts for the purpose of 
furnishing entrymen the money for incidental expenses 
in initiating and perfecting entries that were made for 
the benefit of the defendants—Kester, Kettenbach, and 
Dwyer or Robnett—and in instances, which will be 
pointed out later, in which Steffey and O’Keefe had 
given notes to the bank to cover such overdrafts, Kes- 
ter and Kettenbach later paid such notes, each paying 
one-half thereof. 

So call the scheme that Kester, Kettenbach, and 
Dwyer entered into among themselves and the ar- 
rangement that Robnett had with Kester and Ketten- 
bach, as has been pointed out, each a conspiracy, 
partnership, jomt interest, agency, or what not, it 
will be shown herein that they began the acquisition 
of timber lands by acting in concert in soliciting entry- 
men to make entries of timber lands for the defendants; 
that they acting in concert induced a number of per- 
sons to enter timber claims under agreements made 
prior to filing upon the claim; that in consideration of 
the defendants furnishing such persons the money 
with which to enter and pay for the claims and all 
incidental expenses, said entrymen, upon obtaining 
title thereto, would convey the same to the defendants, 
or to one of them, at fixed prices; that they acted to- 
gether in contesting claims of persons who had settled 
upon them and after obtaining relinquishments from 
such persons, in locating then kinsfolk and friends 
upon said claims under the timber and stone act, said 
entrymen subsequently conveying the claims to the 
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defendants; that practically every dollar used in the 
entire enterprise was furnished the entrymen by lester 
and Kettenbach or by Dwyer, Robnett, Steffey, and 
O’Keefe, and that the money so furnished by Dwyer, 
Robnett, Steffey, and O’Keefe was withdrawn from 
the funds of the Lewiston National Bank, of which 
Kettenbach and Kester were president and cashier, 
respectively, with the consent and connivance of Kes- 

ter and Kettenbach, for which amounts, with the ex- | 
ception of the funds withdrawn by Robnett, they held 
themselves personally responsible; and they continued 
these relations and engaged in similar conduct to the 
last chapter or until the last timber claim involved in 
the present cases had been entered for and acquired by 
them; and by following their acts and transactions, 
step by step from the beginning to the end, the con- 
clusion can only be that they agreed among them- 
selves at the outset to induce entrymen to make entries 
in fraud of the timber-land laws and not for the sole 
use and benefit of said entrymen, but for the use and 
benefit of the defendants, and that the entries involved 
herein were made and conveyed to the defendants, or 
to one of them, or are now held for the use of the de- 
fendants pursuant to said scheme. 


PERSONS SOLICITED BY KESTER, KETTENBACH, AND 
DWYER WHO DID NOT MAKE ENTRY. 


F. D. MORRISON. 


In the summer of 1902 William Dwyer solicited 
I. D. Morrison, of Lewiston, to engage in the timber 
business with him. It was suggested that Morrison 
furnish the ‘‘grubstake and either pace or carry a 
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compass.” Dwyer stated he had arranged with lester 
and William F. Kkettenbach for the necessary money 
to engage in this enterprise, and that Dwyer was to get 
40 acres out of every 160 acres thus acquired and that 
Morrison was to share equally with Dwyer (pp. 1218 to 
1221); and that he could make arrangements for some 
one to locate on the land (p. 1223), as there were always 
“a lot of d 


own price” (p. 1220). 


chair warmers you could buy at your 


JOHN P. ROOS. 


In 1902 or 1903 George H. Ixester approached John P. 
Roos, a resident of Lewiston, on the streets of that place 
and asked him if he had been upon a certain section of 
timberland and inquired whether he had used his 
right. Roos replied in the negative, whereupon Nester 
asked him what he would take for his right and said 
he would give him $200.00 for it (pp. 1210-1211). 


SAMUEL C. HUTCHINGS. 


In 1902 one of the defendants told Samuel C. Hutch- 
ings, a patrolman at Lewiston, that he would give him 
£100.00 to take up a timber claim. Hutchings declined 
the proposition, and said he wouldn’t do it, but stated 
that he had a friend who might accept the offer (pp. 
1202, 1203, 1204). The next day he sent Rowland A. 
Lambdin to the defendant who had broached the sub- 
ject to him. Hutchings does not, at this time, recall 
which of the defendants if was (p. 1204), but the 
record shows, as heretofore mentioned, IKxettenbach 


made the proposition to him. 
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WYNN W. PEFFLEY. 


In the fall of 1903 Wynn W. Peffley, while residing 
at Lewiston, had a conversation with George H. Kester 
relative to taking up a timber claim. [ester told him 
that there was a party leaving for the timber in a few 
days and that he could accompany them and that the 
timber claim would clear him about $150. Two or 
three days later William Dwyer asked Peffley if he was 
ready to go, stating that a party was going out on the 
train that afternoon. Peffley told him that he had 
decided to let the matter drop. He had never talked 
with Dwyer about a timber claim before (pp. 1205- 
1207). 

ANDREW J. SHERBURN. 

In the summer of 1904 Dwyer asked Andrew J. 
Sherburn, at Lewiston, why he didn’t locate on a tim- 
ber claim. Sherburn responded that he had located a 
timber claim and also a homestead claim. Dwyer 
answered that that didn’t make any difference, that 
he could take up another claim under an assumed 
name. Sherburn sold his homestead to William F. 
Kettenbach the spring or winter before he testified in 
these causes (pp. 1214 to 1217). 


CLAIMS INVOLVED. 
THE LAMBDIN ENTRY. 


Robnett heard Kester say to William F. Kettenbach 
in the latter’s office at the Lewiston National Bank 
(p. 2217) that Lambdin had agreed to file upon a timber 
claim for $100.00 and deed it over to him after proof. 
Kettenbach replied that if Kester knew that Lambdin 
was all right for him to go ahead and have Dwyer make 


41 


arrangements to take him in the timber; later Lamb- 
din came to the bank and inquired of Kester where he 
should meet Dwyer to go to the timber and Kester 
answered that he would make arrangements and let 
him know. At the same time the subject of what 
Lambdin was to receive for his claim was discussed 
and it was arranged that Kester would pay his expenses. 
Lambdin wanted to know if he needed money whether 
it would be advanced to him and deducted from the 
$100.00 he was to receive for his “right.’’ Kester 
said, “I think we can arrange that all right” (pp. 
2217, 2218). These conversations were before Lamb- 
din filed upon the timber claim. Lambdin was em- 
ployed in a laundry. He made his entry April 25, 
1902. Shortly after Lambdin filed Kester let him 
have $25.00 (p. 2219). The day Lambdin made proof 
he deeded the claim to Kester and William F. Ketten- 
bach. Though at the trial in February, 1910, of 
Kester, W. F. IXettenbach, and Dwyer upon an indict- 
ment charging them with conspiracy to defraud the 
United States of a large quantity of its valuable timber 
lands and wherein the entry of Lambdin was alleged 
to have been made and conveyed to Kester and Ket- 
tenbach in fraud of the statute, Lambdin declined to 
testify upon the ground that any evidence he might give 
would tend to incriminate him, and for the same reason 
he refused to give evidence or to testify on the trial of 
these cases, he at the trial of said defendants upon the 
same charge in the spring of 1907 did testify on behalf 
of the Government and his evidence on that occasion 
is corrobative of the statement herein made by Robnett 
relative to his entry. On that occasion he testified that 
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he had been approached by Hutchings, and that imme- 
diately thereafter he called upon Kester at the bank, 
who told him he would give him $100.00 if he would 
take up a timber claim and after proof deed it to them 
(Kester and Kettenbach), and that they would furnish 
all the expenses in the transaction; that he made his 
entry under that arrangement and conveyed the same 
to Kester and William F. Kettenbach the day he made 
proof (pp. 2154-2195, 2257-2264). | 


THE SHAEFFER ENTRY. 


Fred W. Shaeffer made a timber and stone entry 
May 5, 1902. At that time he was employed as a jani- 
tor at the Lewiston National Bank (pp. 448, 449); 
that shortly before that time Kester asked him if he 
had ever taken up a timber claim and told Shaeffer 
that he could make $100.00 if he would take upa claim. 
This conversation took place at the bank and Kester 
told Nhaeffer to arrange his work so that he could go 
to the timber with Dwyer the next day. Kester told 
him he would pay the expenses to the timber and Shaef- 
fer went to the timber with Dwyer the next day (pp. 
450-451). Kester paid the expenses, gave him the 
money to pay the filing fee and for the publication (p. 
454). On the day on which Shaeffer was to make final 
proof he advised Kester of that fact and Kester gave 
him $430.00 for that purpose and suggested that when he 
was asked at the land office where he had received the 
money with which to make proof he should say he had 
borrowed half of it. Immediately after making proof 
Shaeffer returned to the bank and gave Kester his final 
receipt and the latter gave him $100.00 (pp. 456, 457, 458). 
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The next day Shaeffer, at the request of Kester, signed 
a deed conveying his timber claim to Kester and Wil- 
liam F. Kettenbach (pp. 458, 463). Robnett testified 
that Kester told him that Shaeffer was going into the 
timber and take up a timber claim and that they were 
going to give him $100.00 for his right. Kester also 
said he had offered Shaeffer $100.00 and told him it 
would help pay for a lot he had bought (in Lewiston) 
and he (Shaeffer) seemed very much pleased and was 
perfectly satisfied to sell his right for $100.00 (p. 2222). 

Apart from the entries procured by Kester, Ketten- 
bach, and Dwyer personally, are the groups of entries 
known as the Robnett group, the Emory and Colby 
sroups, the O’Keefe group, and the Stefféy group. 
These groups take their names from the persons other 
than Kester, Kettenbach and Dwyer who took a promi- 
next part in the procuring of the making of said 
entries and acted as agents of and in concert with Kes- 
ter, Kettenbach and Dwyer throughout the transac- 
tions relative to said entries. 

In the order of the dates, the next entries made, 
composed the Robnett group. 


ROBNETT GROUP. 


The entries forming this group are the Maris, Wilham 
B. Benton and Joel H. Benton, initiated in the summer 
of 1902; the entries of Robertson, Nelson and Hansen, 
filed in February, 1903; the Waldman, Little, Harring- 
ton, Pierce, Bashor, the three Longs, Morrison, Hyde, 
Ferris, and Robinson, made in March, 1903, and the 


Gammon entry filed in May, 1903. 
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THE MARIS ENTRY. 


Carrie D. Maris-Rexford made timber and stone 
entry July 15, 1902 (p. 2070). At that time she was 
employed as a clerk in a dry-goods store at Lewiston 
(p. 2071). Shortly before making the entry, “it was 
just at the time they were taking up claims,’”’ Robnett 
met her on the street and asked her why she didn’t 
take up a timber claim. She replied, “How can a 
working girl save up money enough to take one of 
those timber claims?’’ Robnett replied that it wasn’t 
necessary for her to have the money; that if she took 
up a claim he would furnish all the expense money 
and find a purchaser and that when she had made 
proof he would find a buyer and the expense money 
would be deducted from what the claim brought and 
they would divide the profits between them; Robnett 
stated that a great many other persons had done the 
same thing. ‘That was before she viewed the claim 
(pp. 2072-2073). Several days later Robnett sent for 
her to come to the Lewiston National Bank. There 
she met Robnett in the directors’ room and she ar- 
ranged with him to take up a timber claim on the 
terms which he had suggested and Robnett gave her 
the money for expenses to the claim and return (pp. 
2074-2075). Upon returning from the land she met 
Robnett again at the bank. He escorted her to the 
door of the land office, gave her sufficient money to 
pay the filing fees, and when the time came to make 
proof she again met Robnett at the bank and he gave 
her $411.00. This money she took directly from there 
to the land office and made proof and paid the pur- 
chase price of the claim with said money (pp. 2076- 
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2077). Mrs. Rexford subsequently conveyed to Rob- 
nett, who in turn conveyed the claim to Kester and 
W. F. Kettenbach (p. 2078). In all this transaction 
she used but $1.00 of her own money, and that was be- 
cause on one occasion she was just $1.00 short in some 
money Robnett had given her. She received $106.00 
for her claim. She was to convey the claim to whom- 
soever Robnett directed. That was the understanding 
before she viewed the claim or applied to enter it 
(pp. 2079-2080). Did not pay location fee. She was 
at the Lewiston National Bank six or seven times 
during the transaction (pp. 2080-2081). “A. He was © 
to sell it, yes. He told me I had nothing to bother 
with at all, nothing to see to at all; he would attend 
to everything. That’s the way [ understood it when 
{ went up.” Deed to Robnett dated June 2, 19038 
(pp. 1582-1583). The answer to question 17 at final 
proof of Mrs. Rexford, “ Where did you get the money 
with which to pay for the land and how long have 
you had the same in your actual possession?” is, “I 
earned it clerking in stores; three months” (p. 2084). 
Robnett says Kester knew all about the arrangement 
he made with Mrs. Rexford and the conveyance to 
Kester and W. F. Kettenbach was in accordance with 
the previous arrangement that Robnett had with 
them (pp. 2283-2284). The court held that the Maris 
entry was made in accordance with agreement entered 
into between Robnett and the entrywoman before the 
entry was initiated, in violation of law, and that the 
entry was therefore invalid; that Kester and Ketten- 
bach were not aware of the illegal agreement and 
their purchase of the claim was in good faith and for 
value in the ordinary course of business (pp. 305, 308). 
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THE WILLIAM B. BENTON ENTRY. 


William B. Benton, son of Joel H. Benton and cousin 
of William F. Kettenbach, filed on a Timber & Stone 
claim August 27, 1902. Final certificate issued No- 
vember 21, 1902. Conveyed to Robnett January, 1902 
(1903) (pp. 1628-1629). Robnett testified that prior 
to the making of this entry Benton made an agreement 
with Robnett that the latter would furnish him the 
money to enter and purchase a timber claim and pay 
all incidental expenses, and that after proof was made 
and the property sold, after deducting the expenses, 
the profits would be divided between them. Robnett 
was to have the disposition and control of the land. 
It was further arranged that notwithstanding Benton 
did not have an account at the bank he was to draw 
checks upon the Lewiston National Bank for the 
amounts that he needed and Robnett was to protect 
the checks. This was done. After proof the claim 
was deeded to Robnett, who conveyed to Mrs. [liza- 
beth White, the mother-in-law of William F. Ketten- 
bach, and she in turn conveyed to the Clearwater 
Timber Company. All the defendants knew of the 
arrangement and agreement between Robnett and 
Benton (pp. 2308-2309). The negotiation for the 
transfer to Mrs. White was conducted by the defend- 
ant W. F. Kettenbach, as was also the transfer from 
Mis. White to the Clearwater Timber Company. The 
Clearwater Timber Company declined to take the 
claim directly from either Kester, W. F. Kettenbach, 
or Robnett, but agreed to take it if it would come 
through Mrs. White (pp. 2309-2310). At the time 
Benton made his entry he was associated with Robnett 
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“in the timber business as a cruiser (pp. 3517 to 3519). 
Prior to locating on the timber claim Robnett had 
paid a locator to locate Benton on unsurveyed land. 
The court held relative to this claim that the evidence 
is insufficient to warrant a cancellation of the patent 
(gms). : 
JOEL H. BENTON ENTRY. 

Joel H. Benton, uncle of WW. I’. Kettenbach, testified 
that before filing on his timber claim, he had arranged 
with Robnett that he would squat on a homestead in 
the Clearwater country on unsurveyed land and remain 
until it was surveyed. Robnett was to furnish him the 
money for all his expenses while he was there and after 
final proof he was to convey the land to Robnett. This 
arrangement was mace in the directors’ room at the 
Lewiston National Bank. Robnett carried out his part 
of the agreement. A Mrs. Mary Harris and her two 
daughters, Jeanette and Ethel, had entered into the 
same arrangement with Robnett, and though Joel Benton 
had no deposit or account at the Lewiston National 
Bank, he was furnished a check book by Robnett and 
was to draw checks on the bank for the expenses of the 
party during their stay on the homesteads, and Robnett 
was to protect the checks, and this he did (pp. 636-641), 
filing the sworn statement initiated entry to the timber 
elaim of Benton, August 28, 1902. While Benton was 
still on the homestead before filing on timber claim, 
Robnett visited Benton at the homestead, and it was 
agreed that Robnett would furnish the money to carry 
him through. This Benton understood to mean that 
he would furnish the money for final proof on the tim- 
ber claim (pp. 642, 643). Benton was not on claim 
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before filing. Robnett paid the filing fees and the 
understanding before the entry was made was that 
Robnett would furnish him money for final proof. On 
the day proof was made, Robnett did furnish Benton 
$400.00 for that purpose. Benton did not give hima 
note or pay any interest. Later conveyed the claim to 
Robnett (pp. 644, 645, 646, 647). The money for the 
proof was given Benton in the directors’ room in the 
Lewiston National Bank. He went directly from there 
to the land office and made proof (pp. 654-6955). 
Before making proof, Robnett coached Benton as to 
what he should testify at the land office relative te where 
he had gotten the money; told him he should say the 
money was his, which he did at the land office. Ben- 
ton admits that was not true. Also testified at the 
land office that he had a bank account at the Lewiston 
National Bank (pp. 655-656). Benton testified, “Well, 
my understanding was that he was to furnish me the 
money to prove up on, and there wasn’t no under- 
standing between him and I about that timber and 
stone, only as I might have thought I would Jet him 
have it, as long as he had furnished me the money. 1 
thought I would let him have it, but I never agreed to sell 
that land at all. My understanding was that I was to let 
him have the land the same as it was with the home- 
stead. There was nothing said about it”’ (pp. 660-661). 

At the trial of Robnett on a criminal charge growing 
out of the entry of Benton, Benton testified that, “‘the 
arrangement, as I understood it, was that I was to take 
up the land and he was to furnish all the money, pay 
all the expenses, and after the expenses were taken out, 
it was to be divided up” (p. 654). At final proof Ben- 
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ton testified that the money with which he made proof 
he “earned selling goods” (pp. 655-656), and that he 
had had a bank account at the Lewiston National Bank 
during the last six months. At the criminal trial 
referred to Benton testified that he had the same agree- 
ment with Robnett relative to the timber and stone 
claim as he had relative to the homestead. Benton 
does not remember so testifying at former trial, but 
says, ‘‘As I said before in my last testimony there, that 
was my supposition in my own mind that that same 
thing went through, but the fact was, there wasn’t a 
word said about selling the land to him, the timber and 
stone.” At the trial of the present cases, the following 
occurred: “Q. Then when vou had vour first talk with 
Robnett about taking up a timber and stone claim, do 
I understand you to say that it was your understanding 
then that your timber and stone claim was to be taken 
up under the same arrangement you had as to the home- 
stead? <A. I would like to answer that by—— Mr. 
Gorpon. Answer it ves or no, and then explain what 
you have to say about it. <A. I can say yes in a way. 
Here is the way of it: | remember the question asked 
me, ‘What do vou mean by saying he would see you 
through?’ Q. Explain now what your understanding 
was. A. Why, that he would furnish me the money 
to go ahead for final proof and expenses. I think that 
question was asked me. I know that question was 
asked me. Q. What were you to do with the land 
after you got your proof made? A. Well, there wasn’t 
a word said about it. Q. What was vour understand- 
ing that you were to do with it? A. Well, my under- 
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up on, and there wasn’t no understanding between him 
and me about that timber and stone, only as I might 
have thought I would let him have it as long as he had 
furnished me the money. I thought I would let him 
have it, but I never agreed to sell the land at all’ 
(pp. 659-660). ‘‘I supposed—my understanding was 
that I was to let him have the land” (p. 661). Robnett 
told him as long as he didn’t have an agreement in 
writing it would be all right, but that related to the © 
homestead (p. 662). Robnett testified that while Ben- 
ton and the Harrises were still on their homesteads he 
went to see them, and on that occasion he arranged with 
Benton to file on a timber claim under the same arrange- 
ment that he had relative to the homestead. He told 
Benton that he would stand the expenses and that he 
would procure a purchaser, and when the property was 
sold they would divide the profits. This was agreeable 
to Benton, and the entry was made and sold under that 
agreement (pp. 2311, 2312). The claim was subse- 
quently conveyed to Robnett and by him to Mrs. White 
and by her to the Clearwater Timber Company. Kester 
and W. F. Kettenbach knew of the agreement Robnett 
had with Benton and, for the same reasons as were 
controlling in the claim of Wm. Benton, the title 
was passed to the Clearwater Timber Company through 
Mrs. White (pp. 2312-2313). 

The district judge said of this claim that he would be 
inclined to hold it for cancellation were it not for the 
rights of the Clearwater Timber Company as an inno- 
cent purchaser (p. 316). 

THE WASHBURN ENTRY. 

Pearl Washburn, who made an entry under the 

Timber & Stone act January 19, 1903, could not be 
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found. Wm. F. Kettenbach furnished her the money 
with which to take up the claim (2313). She made 
proof April 16, 1903, and on the same day gave Wm. 
F. Kettenbach a mortgage on the claim to secure Wm. 
F. Kettenbach’s $400. This mortgage and the re- 
celver’s receipt issued to her at the time she made proof 
were recorded at the request of Wm. F. Kettenbach 
two days later, April 18, 1903 (pp. 1631-1632). At 
final proof she swore that the money with which she 
purchased the land she received from her father’s 
estate and that she had had it for three vears. (Plfts. 
Bes, 50 G.) 

This claim is not of the Robnett Group and it is men- 
tioned here only as we are showing the evidence rela- 
tive to the claims in the order of their entry. It was 
conveyed to one McGrane, and the title later put in the 
name of John E. Chapman, teller of the Lewiston 
National Bank, and on June 7, 1907, conveyed to the 
Clearwater Timber Company (p. 1515). Kettenbach 
says he negotiated the sale of the land from McGrane 
to the Clearwater Timber Company. This was done 
about the time that Kester and Kettenbach had been 
sentenced upon a conviction in the “Land Fraud 
Cases’? and deeded all their other timber claims to the 
Idaho Trust Company. 

THE ROBERTSON ENTRY. 

Van V. Robertson made a timber-land entry Feb- 
ruary 24, 1903, made proof, and paid the purchase price 
for the same May 20, 1903, and on the latter date 
gave a mortgage to Robnett on said claim to secure 
a note for $500.00 to Robnett, pavable in one year 
(p. 791). At final proof he swore that the money 
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with which he paid for the claim he had made im 
his business and had the same in his actual possession 
for two years (p. 3839). Robnett testified that at 
the time Robertson took up the timber claim he was 
in the saloon business; that Roberston came to see 
him about entering the claim and Robnett told him 
he would locate him and that when it came time to 
make proof if he did not have the money he would 
get it for him. He further told him that a deal was 
on to sell a number of claims and that he could get 
him $200.00 out of his claim as soon as the deal was 
closed, and that if the deed was not closed immedti- 
ately after proof, he would have to give a mortgage 
to secure the money. It was agreed that Robnett was 
to control the disposition of the claim and that to 
make the $200.00 Robertson was to convey the claim 
to whomsoever Robnett designated. That was per- 
fectly satisfactory to Robertson (pp. 2303-2304). 
This conversation was before making the entry, and 
upon this agreement Robertson filed and made his 
proof. Robnett furnished him the money with which 
to make proof and took Robertson’s note on the same 
day for $500.00 and assigned the note to the Lewiston 
National Bank. This was done pursuant to an arrange- 
ment that Robnett had with Kester, and Kester knew 
of the agreement Robnett had with Robertson (p. 2305). 
Robertson testified that he had an interest in a cigar 
store and saloon, and learned through his partner in 
cigar business, Mr. Miller, that there was a party 
going to take up claim. He made arrangements with 
Knight to locate him, but does not know that Knight 
told him what he could do with the timber claim. 
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{t was understood that if a man got a deed to the 
timber claim he would have a chance to sell it in a 
short time. It was generally understood that there 
would be buyers at Lewiston the same as there had 
been at other places. Jt was common talk there. 
That Robnett told him to make his final proof; and 
that he would handle it on a commission; that they 
would have an opportunity to sell, as they would 
have a large body of it together. Robertson said that 
he transferred his account of $2,850 from the Camas 
Prairie Bank to the Lewiston National Bank Decem- 
ber, 1902, or January, 1903 (pp. 774-781). In 
this Robertson is mistaken, as he did not open an 
account at the Lewiston National Bank until April 10, 
1903; then he deposited $100.00 (p. 2003). He said 
he told Robnett he didn’t think he could make the 
proof. Robnett said it would be too bad to abandon 
the claim, as there was a good chance to make money 
out of it. He received the money with which to 
make proof from Robnett at the bank (pp. 784-785). 
Kester wrote him that the mortgage was due and he 
would like to have the money. Ixester made the prop- 
osition to take the land and cancel the note. Rob- 
ertson lost his location fee, the estimate on the tim- 
ber, and the expenses of the trip to the timber (pp. 
786 to 789). Robertson deeded claim fo Lewiston 
National Bank September 27, 1904 (p. 1507). 
The district judge does not comment upon the valid- 
ity of this entry. He savs: 
He (Robnett) testified that Iester, who was 
the cashier of the bank, knew of his alleged 
illegal agreement with the entryman; this Kester 
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denies. It seems quite incredible that if Kes- 
ter had been advised of the facts disclosing the 
invalidity of the transaction he would have 
authorized or acquiesced in the use of the funds 
of the bank for any such purpose; apparently 
there was no personal interest in the transaction 
to blind him to the obligations of his trust 
* * * But it is not easy to believe that, 
without hope of profit either to himself or to the 
bank, whose interests it was his duty to protect, 
Kester would have authorized the abstraction 
of $500 of the bank’s funds to be loaned upon 
real estate, the title to which he was advised was 
invalid by reasons of the fraud of the entryman 
(p. 303). 


THE NELSON ENTRY. 

John E. Nelson, of Lewiston, filed on a timber claim 
February 24, 1903. Nelson testified that H. R. Miller, 
deceased, who was in the cigar business with Van V. 
Robertson, was the first person who spoke to him 
about taking up a timber claim (pp. 1038-1039). 
Miller lived in the house with Nelson, and told the latter 
he felt satisfied that if he wanted a claim that he could 
arrange it so that he could get one. He met Robnett 
before filing his sworn statement, but said he had 
absolutely no arrangement with him (pp. 1040-1041). 
“Q. And did you make any arrangements with him 
(Robnett) about the claim? A. Absolutely none. Q. 
What part did he take in the transaction? A. Well, 
I don’t know that it was anything more than a sort of 
a promoter, to help things along, as far as I could see. 
Q. Was there any arrangements made with him about 
the money that was to be used in paying for this claim? 
A. Why, Mr. Miller attended to that, as far as I was 
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Q. Well, did you get your money 
from Mr. Miller for your expenses, ete.? A. No, I 
paid my own expenses. I paid all my expenses—paid 
the filing fees and all. Q. Did you use your own money 
to make your final proof? A. No, I didn’t. Q. Now, 
from whom did you get that? A. As near as I remem- 
ber, it} was handed to me by Mr. Miller, and who he got 
it from I don’t know. Q. It wasn’t given to you by 
Robnett? A. I can’t remember as to that. Q. Do 
you remember where you received that money? A. 
Yes; I believe it was in the Lewiston National Bank. 
Q. Now, who gave it to you there—Mr. Miller? A. 
Well, I am satisfied that Mr. Miller had his hands on the 
money. Who it came from I don’t know. Q. Did 
you and Mr. Miller go there and get it from Mr. Rob- 
metit? <A. I think we did, yes, sir.” It is clear from 
reading the testimony that Nelson did not go upon the 
land before he made his entry. Wm. B. Benton located 
him. ‘“Q. And did you pay him for his services? A. 
Yes, J think he got $200.00 out of it. Q. Well, I know; 
but did you pay him anything? A. I didn’t pay him 
myself; no. ©. And you didn’t give it to anybody to 
pay him, did you? A. No. Nelson received $400.00 at 
the Lewiston National Bank the day he made proof. 
Went directly from the Lewiston National Bank to the 
lund office upstairs and made proof. Q. Now, was 
the matter discussed at the time that you received the 
money as to where you should say you got It when you 
went to the Land Office? A. No. Only that it was 
mine. Q. And who told you to say that? A. I don’t 
remember (pp. 1041 to 1048).” He was told this by 
either Robnett, Benton, Knight, or Miller. It was not 
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a direct suggestion but indicated to his mind that he 
was to say that it was his money. At final proof in 
answer to the question whether he had paid out of his 
own individual funds the expenses in connection with 
the filing and whether he expected to pay for the land 
with his own money, he answered “‘ Yes,” and as to the 
question at final proof “where did you get the money 
to pay for this land, and how long have you had i in 
your actual possession,” he answered ‘‘earned it in my 
trade; about one and a half years” —and the actual 
cash with which he purchased the land he received from 
Robnett a few minutes before (pp. 1050 to 1051). The 
same day he made a mortgage to secure the money 
that had been thus furnished him and later conveyed 
to Mr. Thatcher. Made $60.00 in cash out of the claim 
(p. 1052). Never paid any interest on the note and the 
amount of this note was. taken out at time of final settle- 
ment (p. 1057). Robnett testified that he met Nelson 
on the street and asked him if he didn’t want to take 
up a timber claim. He said he did but he hadn’t any 
money and Robnett told him he had made arrange- 
ments whereby he could take care of whatever money 
was needed; if he would give a note for the location 
fees, that Curtis Thatcher would furnish the money for 
the final proof and also for locations fees; that he could 
eet him $200.00 out of his claim. Nelson said that that 
would be all right and it was perfectly satisfactory, and 
that if he was certain that he would get that much he 
would file. This conversation was had before filing. _ 
Robnett was to furnish him all the money he needed 
except the expenses up to the timber and Robnett was 
to control the sale of the land (p. 2314). Robnett told 
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Thatcher that the money was to be furnished by him 
to Nelson for location fee and for final proof; that he 
would give 1 mortgage after proof and that Nelson’s 
claim was to be included in the sale of a number of 
timber claims that he was bunching up to sell in a deal 
that was pending; told Thatcher that before any money 
was advanced (p. 2315). Nelson made proof May 22, 
1903, and a receiver’s receipt was issued to him at the 
same time. On that day he gave a mortgage to secure 
the note given for the money furnished by Robnett and 
on July 31, 1903, the receiver’s receipt and mortgage 
were recorded at the request of Kester (p. 1504). 
Nelson deeded claim to Mrs. E. W. Thatcher May 18, 
1908, while the present cases were pending (p. 1505). 

The court held that in material respects the story 
told by Nelson relative to this claim is in conflict with 
the testimony of Robnett; and Thatcher denied any 
knowledge of the alleged agreement between the entry- 
man and Robnett and that the evidence as a whole is 
insufficient to warrant cancellation of the patent 
(p. 302). 

THE HANSEN ENTRY. 

Soren Hansen, who made application to file on a 
timber claim February 26, 1903, testified that Robnett 
induced him to take up the claim. Robnett met him 
on the street one day before filing and asked him if he 
didn’t want a timber claim. Hansen replied that he 
didn’t want a claim, that he didn’t have the time, and 
that he didn’t have the money to spare. Robnett told 
him that he would attend to the whole matter and 
would furnish the money, and that it was not necessary 
for him to go to the land. Hansen asked what there 
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was in it and Robnett responded that he ought to be 
able to get $300.00 to $500.00 out of the place and that 
he would be able to sell it for him. Hansen told 
Robnett that he thought it would be all right; if he 
could attend to it for him and if he (Hansen) wouldn’t 
have to go after it or furnish the money for Robnett to 
go ahead (pp. 514, 517, 518). Hansen had never seen 
the land nor had he been anywhere to look for it. 
Robnett at the time of filing told him that he could not 
get in to the land as it was covered with snow and that 
it was not necessary for him to see the land anyway 
(p. 519). Robnett took him to some attorney’s office 
and had sworn statement prepared. Robnett fuwr- 
nished the money for filing fees and the $400.00 pur- 
chase price (pp. 520-521). Never had an account at 
the Lewiston National Bank but Robnett gave him the 
money at the bank (p. 521). Subsequently on Feb. 17, 
1906, at Robnett’s request he executed a deed to the 
claim in blank and delivered it to Robnett. Nothing 
said as to what the purchase price would be (p. 523). 
Afterwards on Feb. 16, 1908, he made and executed 
another deed at the request of Robnett for the same 
claim to E. W. Thatcher (p. 522). Later made and 
executed another deed to the same property to Wm. F. 
Kettenbach March 5, 1909. Prior to executing the 
last-mentioned deed he executed deed to the Clearwater 
Timber Company (p. 523). On cross examination in 
response to the question whether or not the sworn state- 
ment that he did not have an agreement directly or 
indirectly, etc., is true, Hansen answered “ Yes, it was 
true to the extent, unless I told him he could sell it for 
me or he told me he could sell it for me, unless that 
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infringed on that—I am not—” (p. 529). Before sign- 
ing the deed to Kettenbach, delivered the deed in which 
the Clearwater Timber Company is grantee to Robnett. 
Received $60.00 from Robnett when he conveyed to 
Mrs. Thatcher (p. 525). Robnett testified that he met 
Hansen on the street and asked him if he didn’t want to 
take up a timber claim. Hansen said he did but he 
didn’t want to use any of his money, as he needed it for 
his farm. Robnett told him there was a chance to 
make $200.00 if he wanted to take up a claim; told him 
about a deal he had pending and that be would get him 
all the money he needed from Thatcher, that if he 
wanted to go ahead he would get him $200.00 or 
$250.00 out of the claim. ‘To earn this $200.00 Hansen 
was to file, make proof on the claim, give a mortgage for 
the money that Robnett advanced, if the property had 
not been sold at that time, and that Robnett was to 
have the handling of the claim and Hansen was to deed 
the claim over to whomsoever Robnett should designate 
and receive $200.00. Hansen accepted this propo- 
sition, Robnett furnished all the money, and the deeds 
were made as above recited (pp. 2316-2317). Robnett 
told both Kester and Kettenbach the arrangement he 
had with Hansen a number of times (p. 2317). The 
$60.00 Robnett gave Hansen he received from Will 
Kettenbach. The deed was made to the Clearwater 
Timber Company, because they had arrangements with 
the agent of that company to buy the claim, and he 
delivered the deed to the Clearwater Timber Company 
to Kettenbach (p. 2318). Hansen made proof June 5, 
1903, and on the same day gave Curtis Thatcher a 
mortgage to secure the money Robnett had furnished 
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Hansen. The final receipt given at date of final proof 
and the mortgage were recorded at the request of 
Kester Oct. 10, 1903; and the deed to the Clearwater 
Timber Co. was recorded at the request of Wm. F. 
Kettenbach (pp. 1491-1492). 

At final proof Hansen swore that the money with 
which he paid for the land he made in farming; that 
be had the same in his actual possession for two years; 
that he had a bank account at the Lewiston National 
Bank; and that he made a personal examination of 
the smallest subdivision of said land by walking over 
the land February 19, 1903 (pp. 3811-38812). 

As to this entrv the court said: “Iam convinced that 
the entryman, who testified on behalf of the Govern- 
ment, desired to be entirely frank and stated the facts 
as he understood them, and remembered them, and 
according to his testimony the entry should be held to 
be valid’’ (p. 304). 

THE WALDMAN ENTRY. 

Robert O. Waldman made entry under the timber 
and stone act March 6, 1903 (p. 3729). Robnett testi- 
fied that Waldman was a salesman in a variety store 
at Lewiston. Robnett went to his place of business 
and asked him if he wanted to take up a timber claim. 
Waldman responded that he was building a house and 
wouldn’t take up a claim unless he could sell it right 
away (p. 2319). Robnett told him that if he wanted 
to take up a claim that he had one and that he would 
give him $400.00 for his right and that he would fur- 
nish him all the money necessary for taking up the 
claim, and the $400.00 would be clear. To earn his 
£400.00 Waldman was to file on a timber claim, make 
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proof, and deed the same to Robnett as soon as the 
proof was made. Waldman accepted the proposition 
and said he was willing to sell his right for $400.00. 
Robnett paid Waldman’s expenses up to the timber 
and back and the filing fees, and at the time of final 
proof gave him the money for that purpose. Wald- 
man made proof, and that afternoon or the next day 
made a deed and Robnett gave him $200.00. Robnett 
was the grantee in the deed. Robnett in turn deeded 
the claim to the Lewiston National Bank (p. 2320). 
He negotiated for the conveyance to the bank with 
Frank W. Kettenbach when he left the bank. It was, 
however, understood that if the claim wasn’t sold that 
it was to go to the Lewiston National Bank. That 
understanding was had with Robnett, Kester, and 
Wm. F. Kettenbach. Frank Kettenbach knew of the 
arrangement Robnett had with Waldman, as Robnett 
told him (p. 2321). Waldman on final proof testified 
that he purchased the land with his own money; that 
he earned the same clerking, and had had the same in his 
possession for three years (p. 3921). Waldman testi- 
fied that Robnett told him he would locate him on a 
timber claim for $100.00, and if Waldman woud fur- 
nish the money to purchase the claim and pay ai: ex- 
penses incident thereto he could sell the same to whom- 
soever he desired; or that Robnett would furnish him 
the money for filing, the necessary expenses incident 
to going to view the claim, and the money with which 
to purchase the same and give him $400.00 for his 
right, Waldman to make a deed to Robnett for the 
claim. This conversation was at the Lewiston National 
Bank about two weeks prior to filing on the claim. 
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Waldman told Robnett he much preferred to furnish 
his own money. A week later it developed that Wald- 
man could not spare the money and he advised Rob- 
nett of this fact at the bank. It was then agreed that 
Waldman should enter the claim; Robnett to furnish 
all the money necessary for that purpose and to pur- 
chase the land, and all expenses incident thereto, and 
to pay Waldman $400.00 for his right as soon as Wald- 
man made a deed to Robnett of the claim. This last 
conversation was three or four days before Waldman 
filed (pp. 3726-3727). Robnett gave him $15.00 to 
pay the expenses of going to view the timber. Wald- 
man returned to Lewiston and visited Robnett at the 
bank again before he filed, “and he told me (Waldman) 
also, of course, that I was to state that there was no 
prior agreement to sell, and coached me on certain 
other questions which I have since forgotten, but, at 
any rate, so that I was to answer ‘yes’ or ‘no’ to the 
questions, according to the requirements of the appli- 
cation” (pp. 3728-3729). Robnett gave him the 
money with which to pay the filing fee and for adver- 
tising when he filed the sworn statement. Robnett 
notified him of the time to make proof and asked him 
to come to the bank to see him. Waldman went to 
the hank and in the directors’ room Robnett gave him 
$400.00 with which to make proof. On that occasion 
Robnett coached him as to the answers he should give 
to the questions asked him at final proof (pp. 3730— 
3731). He was to say he earned the money which 
Robnett had given him (p. 3731). “I (Waldman) 
was told what to say and what answers to make to the 
questions as they were put to me, stating that above 
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all things I must state that there was no previous 
agreement to sell, and that on the way down (from land 
- office, being in the same building as the bank) I should 
stop in at the bank and I should sign a deed to Rob- 
nett.”” Robnett also told him to state that the money 
was his own (p. 3731). Knight and Benton were in the 
room with Waldman and Robnett when these instruc- 
tions were given (p. 3732). The same day that he made 
proof he deeded the claim to Robnett and received 
$150.00. He received the balance in accordance with 
the agreement with Robnett later (p. 3733). The 
whole matter turned out as he understood it in the 
original conversation with Robnett, he carrying out 
his part of the agreement and Robnett perfecting his 
(p. 3734). The deed from Waldman to Robnett was 
dated May 26, 1903 (p. 1637). 

The court held this claim to be unlawfully entered 
and invalid and that the Lewiston National Bank, 
under the circumstances stated, can not claim protec- 
tion as an innocent purchaser, and ordered that the 
patent issued for said claim be canceled (p. 290). 


THE LITTLE ENTRY. 


John H. Little, a clerk in a department store at 
Lewiston, entered a claim under the timber and stone 
act March 20, 1903. First talked with Robnett about 
taking up a claim (p. 1609). Robnett came tomthe 
store where he was working and solicited different em- 
ployees to take up claims and asked him also to take 
up a claim. Little told him he couldn’t afford it. 
Robnett said that he could make the arrangements so 
that he could afford it. Robnett told him he would see 
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him at lunch. He further said he had arranged with 
parties who would advance the money. Little wanted 
to know if it wasn’t a little dangerous and Robnett 
replied, “No; everybody in the country is doing it,” 
and named the persons whom he had induced to make 
entries and stated that there were a number of others 
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eoing to view the land that afternoon saying “ we would 
just like to have you go ahead and take yours this 
afternoon” (p. 1611). Little told him that he didn’t 
have the money, not even to pay for the trip to the 
timber. Robnett said, “ Well, we'll fix that all right.” 
Robnett told him to go to Thatcher & Kling’s store and 
Kling gave him $15.00. He and a man named Storer 
gave Thatcher a note for $15.00 each. Went into the 
timber with Wm. Benton and Ed. Knight. Robnett 
arranged for Little to go to the timber with Benton 
and Knight and he understood that Robnett was a 
partner in the locating business with them (p. 1612). 
In reply to the question whether he went to the timber 
claim, Little said they went over the mountain and 
plowed around through the snow a little bit and Knight 
said “This is about as far as we need to go,” that the 
snow was on the ground and they couldn’t see the stakes; 
it would be impossible. ‘“Q. Now, what were you to 
do with this claim after you took it up? What was 
your arrangement? A. Well, the understanding was 
that Robnett was to find me a buyer for the claim. 
He guaranteed to sell the claim for me. Q. Did he tell 
you when he would sell it? A. Why, he said the 
chances were favorable for an early sale; in fact, he 
euaranteed an early sale—a verbal agreement was all” 
(p. 1613). Little never had a description of the land 
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but upon his return from the land Robnett, who held 
the descriptions of the land, took him to a lawyer’s 
office, had the papers prepared and escorted him to the 
land office. Robnett paid the filing fees. Robnett 
notified him of the time to make proof (p. 1615). 
When it was time to make final proof Little went to 
the Lewiston National Bank. Robnett took him to the 
directors’ room and told him that he would get him the 
money. Robnett then went to Kester and told him to 
give Little $560.00. Little went to Kester and Kester 
gave him that amount and Little then went to the 
bookkeeper’s window where Robnett was and Robnett 
required him to give him $125.00 for location fees. Did 
not give Kester a note for the money (p. 1616). He 
and Robnett then left the bank, and went upstairs in 
the bank building to the land office and Robnett told 
the receiver of the land office that Little was ready to 
make his final proof and he then paid the receiver $400.00 
of the money he had gotten from Kester. Robnett 
told him to to try to show at the land office that he was 
earning the money himself and Little asked him if it 
wasn’t a little dangerous and he said, “No; that thing 
was done every day” (pp. 1717-1618). At final proof 
Little testified, in response to the question where he 
had gotten the money to pay for the land and how long 
he had had it in his actual possession, that he had made 
it selling property. Two months. He gave Robnett 
his final receipt that day and signed a note for $760.00, 
making a bonus of $200.00. That was immediately after 
he had paid the money in the land office (pp.1618-1619). 
He conveyed the land to Wm. F. Kettenbach, the latter 
giving him $30 over the mortgage (p. 1619). Receiver’s 
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receipt dated June 15, 1903, and recorded at the request 
of Wm. F. Kettenbach June 20, 1903. Mortgage the 
same date recorded at the same time by Wm. F. 
Kettenbach. Mortgage and note made to Robnett 
(pp. 1620-1621). Though money was gotten from 
Kester, the recording of mortgage was done at request 
of Wm. F. Kettenbach five days after Little had gotten 
the money secured thereby. On cross-examination 
this question was asked: “Q. Had you any contract or 
agreement, expressed or implied, to sell your land to 
Clarence Robnett, at the time you made your final 
proof? <A. Well, yes; I considered it such. He in- 
duced me to take up the claim on the promise of dis- 
posing of it for me” (p. 1625). Robnett testified that 
before Little filed he had told him that he was locating 
people on a number of claims and asked him if he didn’t 
want to enter one. He said that he did, but he didn’t 
have the money to goahead. Robnett told him that he 
would arrange for that and pay all the expenses; that 
he had deals on for disposing of the timber and that 
he could get him from $150.00 to $200.00 for his claim. 
Little said all right, and that was prior to filing (p. 
2285). Under that arrangement Little went to the tim- 
ber, and returned and filed. In another place Robnett 
testified that he told Little he would get $200.00 or 
$250.00 for his right. That’s what he would make out 
of it if the deal went through. Little made a mortgage 
to Robnett for the money furnished and Robnett 
assigned the mortgage and the note to Wm. I’. Ketten- 
bach without recourse the same day it was taken, 
right after proof; Robnett had told Kester and 
Kettenbach of the arrangement he had with Little 
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(pp. 2286-2287). The records of the office of the 
recorder of Nez Perce County show that the receiver’s 
receipt issued to Little, and the mortgage Little gave 
Robnett were recorded by Wm. F. Kettenbach June 20, 
1903, five days after their date (pp. 1705-1706). 


THE HARRINGTON ENTRY. 


Elsworth M. Harrington, a brother-in-law of Rob- 
nett, entered a timber claim in March, 1903 (pp. 1347- 
1348). He first talked with Robnett about taking up 
a claim. He testified that Robnett asked him if he 
wanted to take up a claim. He told him he did. 
Harrington told Robnett he didn’t have the money. 
Robnett said he could arrange that part of it. That 
was before Harrington filed (p. 1350). He thinks Rob- 
nett told him he wouldn’t need to go on the timber 
before he filed; that he was familiar with the timber 
up there. Harrington mace a pretense of going to the 
timber, however, with Wm. B. Benton and the three 
Longs (p. 1351). Benton had to return to Lewiston 
at a certain date, so they all turned back before they 
arrived at the timber. Later Harrington went to the 
bank and got a description of the land from Robnett 
(pp. 1352-1353). Robnett said Harrington would have 
to swear that he had been on the land. He thinks he 
paid the filing fee, but is not positive (p. 1353). The 
talk with Robnett relative to getting the money with 
which to make proof was had before he made the appli- 
cation to file. Nothing was said as to what there was 
in this transaction for him nor about selling the land. 
He thinks Robnett said that the land was worth about 
$1,000.00 Robnett first broached the subject to him and 
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suggested that he would advance the money for the 
purpose of taking up the land (pp. 1354-1355). Rob- 
nett was dealing in timber claims, and if he had a chance 
to sell he had Harrington’s permission to sell it. There 
may have been something said about Robnett assem- 
bling a number of claims, and that he had a person 
who was going to take them, and that he would put 
Harrington’s claim in. “Q. You mean you’ didn’t 
have any written agreement (to sell your claim)? A. 
No; nor no verbal agreement in that way; not posi- 
tive. He was dealing in timber claims, and if he had 
a chance to sell it he had my permission to sell it. Q. 
That was the original understanding, was it not? A. 
I don’t think there ever was any exact understanding 
made about it. It was a kind of a—I don’t know 
whether you would call it a mutual agreement or not: 
we were brother-in-laws, and naturally, as he was in 
the timber business, he would handle my claim for me. 
Q. And you expected that, didn’t you? A. Yes, sir” 
(pp. 1855-1356). Harrington received the money with 
which to make proof in the directors’ room of the Lewis- 
ton National Bank, from Robnett. He thinks he got 
$500.00. At that time something was said abouta ques- 
tion that he would have to answer as to where he had 
gotten the money with which he was making proof and 
how long he had had the same in his possession. Rob- 
nett told him he would have to say he proved up with 
his own money, but the money he used in the land 
office was the money that Robnett gave him. Har- 
rington said he stretched the truth a little when he 
testified that he had worked for it and had had it in 
his possession three or four months (pp. 1357-1358). 
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Two or three days later he signed a note for the $500.00, 
which included the location fee, which was held out. 
He gave a mortgage at the same time he signed the 
note and later sold the claim. He received $299.40 or 
$299.60 from the claim, and Robnett negotiated the sale. 
He sold it to W. F. Kettenbach (pp. 1359-1360). 
Robnett testified that Harrington first talked with Ed. 
Knight and then came to Robnett’s house one evening 
to see him about taking up a timber claim; that he, 
Robnett, was interested with Knight and Will Benton 
in the location of claims. Robnett told him if he 
would go ahead and locate and let him handle the 
claim and put through the deal the claim would net 
Harrington $300.00 for his right, the balance above that 
to go to Robnett for his trouble. Harrington wanted 
to know how about the money in case the deal didn’t 
go through, and Robnett told him that he had arrange- 
ments whereby he could get the money to pay for the 
location fee and pay for the final proof, Harrington to 
give a mortgage at that time and a note also. The 
understanding was that Harrington was to deed the 
claim to whomsoever Robnett might designate and 
accept the $300.00. Harrington said that was all right ; 
he would leave the matter in Robnett’s hands and deed 
the claim whenever he was asked to (pp. 2321-2322). 
Robnett paid the location fee and says that Will Ket- 
tenbach advanced the money for final proof. Robnett 
negotiated with Kettenbach for the money and got the 
same when it came time for final proof and gave it to 
Harrington, who gave a note to Robnett for the amount 
of the location fee and money advanced and a bonus. 
Then Robnett endorsed the note without recourse to 
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Will Kettenbach. When the note was taken, at the 
time of final proof, the mortgage was also given, but 
the latter was not assigned. Kettenbach knew of the 
agreement between Harrington and Robnett, and Rob- 
nett had Harrington deed the claim to Will Ketten- 
bach (p. 2323). Robnett had had previous conversa- 
tions with Kettenbach about this and other matters. 
Robnett had some papers, memoranda, plats. and 
checks which he used in timber transactions in private 
boxes at the Lewiston National Bank. Said he had 
demanded the boxes of the hank and had been refused 
(p. 2824). “Q. Did you take any care, Mr. Robnett, 
of the character of the people that you would iocate on 
these claims? A. Yes: I never located anybody but 
what I had the handling of their claims; that is. would 
have the right to sell the claims. Q. Did you locate 
anybody on any claim who wouldn’t make an agree- 
ment with you before they entered it to convey it to 
whom you would direct? A. No” (pp. 2325-2326). 
Harrington made proof June 15, 1903. and the re- 
ceiver’s receipt was issued to him the same day. Har- 
rington on the day following gave Robnett a mortgage 
on said claim to secure the money Robnett had fur- 
mished him. Both of these papers were recorded, at the 
request of Win. F. Kettenbach, June 20, 1903, five 
days later (p. 1703). 
THE PIERCE ENTRY. 

Wren Pierce, who made a timber-land entry March 
21, 1903, could not be found (p. 1428). Concerning 
this claim, Robnett testified that Pierce was either a 
carpenter or painter, a transient in Lewiston, who re- 
mained there about six months and left immediately 
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after he had made his proof. Arthur Barney brought 
Pierce to Robnett and Robnett explained the condi- 
tions under which he would furnish him a claim to file 
on, and Pierce stated he would be willing to go ahead 
and file on a claim and accept $200.00 for his right. 
The conditions were that Pierce was to go up and see 
the claim, file, and make proof on the same. Robnett 
was to furnish him the money to pay expenses and final 
proof, then sell the claim for him and give him (Pierce) 
$200.00 (pp. 2287-2288). This Pierce did, and the 
day he made proof Kettenbach bought the claim. No 
mortgage was taken. Three claims were bought out- 
right by Kettenbach, and this was one of them. In 
order to get the money to pay the location fee Pierce 
gave his note. Robnett took the note to Curtis 
Thatcher, who advanced the money (p. 2289). Rob- 
nett took the money out of the bank and gave it to 
Pierce for final proof. Robnett negotiated the sale 
with Kettenbach. Kettenbach knew about the ar- 
rangements that Robnett had with Pierce. “Q. How 
Goevou know that?—A. I told him all about it” (p. 
2290). Pierce made proof June 17, 1903, and the 
records of the county recorder show that the receiver’s 
receipt issued to Pierce on that day, and the mortgage 
he gave Robnett the same day to secure the money 
Robnett had furnished Pierce with which to take up 
the claim, were recorded by Wm. F. Kettenbach three 
days later. The deed to Kettenbach is dated May 31, 
1904 (pp. 1428-1429, 1714). In making proof Pierce 
swore that the money with which he purchased the land 
was his; that he had worked for the same, and had had 
it in his possession for two months (pp. 38938, 1714). 
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Robnett was mistaken about Pierce not giving the 
mortgage. He says there were three out of eleven who, 
instead of giving mortgages, deeded thei claims to 
Kettenbach directly after proof. He thinks two of the 
three were George Morrison and Wren Pierce (pp. 
2989-2290). Three persons besides Pierce did convey 
to Kettenbach the claims the day they made proof. 
They were Joseph B. Clute, George Morrison, and 
Edward M. Hyde. None of the three gave mortgages 
to secure the money advanced them for proof, and, as 
will be hereafter shown, Robnett has confounded either 
Clute or Hyde with Pierce in this respect. 


THE BASHOR ENTRY. 


Benjamin F. Bashor took up a timber claim March 
21, 1903 (pp. 2090-2091). Bashor testified that Rob- 
nett first spoke to him about taking up the timber claim 
in February of that year. Bashor refused at first, but 
after talking with Robnett several times he became 
interested, and Robnett told him that Benton and 
Knight were going to take a crowd to the timber on a 
certain day and he consented to go with them. He 
went to view the claim during the fore part of March. 
This talk was in the directors’ room at the bank (p. 
2092). Bashor gave his note to Robnett for the loca- 
tion fee either at the time he filed or at the time he 
made proof. The note covered the whole amount; 
$400.00 for final proof and $100.00 or $125.00 for loca- 
tion fee. He paid his own expenses and paid filing fee 
at the land office (p. 2093). Bashor was in the direc- 
tors’ room of the Lewiston National Bank with Robnett 
twice, once just before he filed and again at the time 
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of final proo1. Upon final proof Robnett, a few min- 
utes later, gave him his personal check on the bank, 
which Bashor had cashed and used that money with 
which to make proof. On two different occasions Rob- 
nett suggested that the money was Bashor’s (p. 2094). 
Before the land ofhce Bashor testified that he had 
made that money while he was county assessor and 
that he had had it six months, which was not true. On 
the same day that he made proof he gave a mortgage 
to Robnett to secure the note and thinks that he also 
turned over his receiver’s receipt to him. Robnett 
cautioned him to sav at the land office that he had 
not borrowed the money (p. 2095). Bashor met W. F. 
Kettenbach on the train one day and told him he had 
just received a letter from Robnett relative to the tim- 
ber land, and that Robnett wanted him to give a deed 
to the property to satisfy the note and mortgage. He 
told W. F. Kettenbach that Robnett wanted him to 
turn it over to Kettenbach. Kettenhach said he was 
eiving about $30.00 for these claims. Bashor thinks 
the amount Kettenbach mentioned was $1,000.00, 
which would amount to just about $30.00 above note 
and interest. He afterwards did convey the land to 
Wm. F. Kettenhach (pp. 2096-2097). Robnett testi- 
fied in regard to Bashor’s claim that he (Robnett) called 
him over the phone; told him the next time he came 
down town to come into the bank to see him, and Bashor 
complied with the request. Robnett told him that if 
he wanted to take up a timber claim that he could fur- 
nish him one. Bashor said he din’t have the money. 
Robnett told him to go ahead; that he would arrange 
for the money for the final proof. Bashor wanted to 
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know how much he would get out of it. Robnett told 
him $200.00 or $250.00. Robnett was to have the 
selling of the claim and all above the $250.00 or $200.00. 
Bashor said, “All right, then, I will go ahead and take 
a claim” (pp. 2290-2291). That was the arrangement 
between Robnett and Bashor before Bashor went to 
view the claim. Bashor furnished his own money for 
expenses in going to see the claim and gave his note 
for the location fee. W. F. Kettenbach furnished the 
money for final proof. Bashor gave note and mortgage 
for that also, the note and mortgage running to 
Robnett. The entire amount, $725.00, was included 
in one note, which was given right after final proof (pp. 
2291-2292). Robnett immediately endorsed the note 
over to Kettenbach without recourse. The mortgage 
was not assigned. Some time afterwards Robnett 
wrote Mr. Bashor, who was then at Peck, to come and 
see him in regard to the claim. Robnett made him an 
offer of a certain amount for Mr. Kettenbach, which 
offer Bashor accepted and deeded the claim to Wm. F. 
Ikettenbach (p. 2292). Kettenbach knew the condi- 
tions under which Robnett was dealing with Bashor. 
Robnett. told Kettenbach of the circumstances at the 
time of the location and also at the time he spoke to 
Kettenbach about loaning the money for final proof 
(pp. 2292-2293). The receiver’s receipt given Bashor 
when he made proof June 17, 1903, and the mortgage 
he gave Robnett the same day were recorded by Wm. 
I’. Kettenbach June 20, 1903, three days later (p. 1697). 


THE FRANCIS M. LONG ENTRY. 


Francis M. Long, father of John H. and Benjamin F. 
Long, made a timber-land entry March 26, 1903. He 
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testified that Robnett first spoke to him about taking 
up a timber claim (pp. 1278-1285). Robnett told him 
and his sons that they (meaning Benton and Knight) 
had some claims that could be located on. Long did 
not have the money with which to take up a timber 
claim. He borrowed it of the bank (Robnett). The 
agreement was that Robnett was to lend him the 
money to pay all expenses and to pay the Government 
fees; in fact, “to pay for the whole business.” This 
was a few days before he located. Nothing was said 
about selling the land (p. 1280). Though before the 
grand jury in 1905 Long testified that Robnett told 
them that he had a party who would buy the claims 
in July, he further testified in the present cases that 
Robnett gave them the money in one Jump sum and 
they gave their notes (referring to himself and sons): 
that Benton, Knight, and one Harrmgton went with 
them when they went to view the land (pp. 1281 to 
1283). They went nine or ten miles toward the claim 
and Benton said it wasn’t necessary for them to go any 
farther. They would have gone to the claim, but 
Benton said it wasn’t necessary; they had done as 
much as most anv of the others had done. They pro- 
tested, but they returned to Lewiston (p. 1284). After 
their return to Lewiston, Long saw Robnett, and went 
to Mr. Nickerson’s office and get the filing papers. He 
thinks they were prepared when they got there. His 
filing papers and the boys’ (his sons) filing papers were 
all there together (p. 1286). He paid the fees at the 
land office out of the money Robnett had furnished 
him for that purpose. At final proof he paid some- 
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thing like $400.00 at the land office (p. 1287). He 
thinks he must have gotten the money to make final 
proof from Robnett and signed the note on the same 
day that he made proof. Does not remember just how 
much he received from Robnett, but it was enough to 
cover all expenses (pp. 1287-1288). The money with 
which he paid for the land he had gotten a few minutes 
before from Robnett (p. 1289). Signed mortgage to | 
Robnett for $728.75 on day he made final proof. Long 
also said if he paid the location fee, Robnett gave him 
the money to pay it, and that was included in the 
mortgage. He does not remember whether he paid the 
location fee personally or not (p. 1290). He received 
$25.00 over expenses for the claim. Sold the claim to 
Wm. F. Kettenbach. Made the settlement at the bank 
with Will Kettenbach. He never paid any interest on 
the note he gave Robnett, and does not know what 
became of it (p. 1292). Though the money with which 
Long purchased the land he had received from Robnett 
but a few minutes before, he swore at the land office 
in giving proof that it was his own money; that it was 
the proceeds of some stock he had sold and had had 
the same in his possession for seven or eight years 
(pp. 1289, 3872). Long made proof June 18, 1903, and 
received a receipt from the receiver of the land office 
that day. On the same day he executed to Robnett a 
mortgage on the claim for the money Robnett had 
furnished him. Both of these papers were recorded at 
the request of Wm. F. Kettenbach four days later, 
June 22, 1903 (p. 1294). The deed to Kettenbach is 
dated August 9, 1904. Consideration, $1.00 (p. 1709). 
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THE JOHN H. LONG ENTRY. 


John H. Long at the time he made entrv of a timber 
claim, in March, 1903, was employed by Emory and 
Colby as a common laborer, $2.50 per day. He said 
that Robnett first spoke to him about taking up a tim- 
ber claim. He called him into the Lewiston National 
Bank and they talked part of the time at the window 
and part of the time in the directors’ room about the 
Matter (pp. 1252 to 1254). As near as he can remem- 
ber it, he says the proposition Robnett made was that 
he would locate him on a timber claim, would loan him 
the money with which to prove up and would charge 
him $125.00 for location fee, and Long was to pay 
$200.00 for the use of this money. On the day he made 
proof his father and brother (Francis M. and Benjamin 
F. Long) went with him to the bank and gave a note 
payable one day after date to Robnett (pp. 1204- 
1255). He didn’t have the money to buy a timber 
claim with at the time he entered the same. Robnett 
said that Benton would locate them (p. 1256). W. B. 
Benton is a cousin of Wm. F. Kettenbach. Joel H, 
Benton is Wm. B. Benton’s father. Robnett made the 
arrangements with Benton to take the Longs to the 
timber. Ed. Knight and Ellsworth Harrmgton went 
with them (p. 1257). They went to within twelve 
miles of the land (p. 1258). Benton argued that it 
wasn’t necessary to go farther, stating that if they had 
made an attempt that was all that was necessary. 
“Q. Didn’t he tell you that under the arrangement 
under which you were taking up that timber it wasn’t 
necessary for you to see the land 92h, Wyo erie 
probably he did mention that” (p. 1259). The sworn 
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statement is dated March 26, 1903 (p. 1261). John 
Nickerson prepared the sworn statement, and Long 
does not think he read it (pp. 1261-1262). Robnett 
told him and his father and brother to go to Nicker- 
son’s office for the filing papers. Long did not pay for 
preparing the filing papers (p. 1263). Long saw Rob- 
nett again in regard to getting the $400.00 to make 
proof with. He thinks it was on the same day that 
proof was made. He saw him at the bookkeeper’s 
window at the bank. His father and brother were with 
him and he gave them the money there. His father 
and brother got their money at the same time (p. 1264). 
Long went directly to the land office and paid in the 
money that Robnett gave him, and made proof. Rob- 
nett said something about how they were to answer 
questions at the land office as to where they had got- 
ten the money. He said it was a matter of form and it 
would probably be better to say it was their own 
money. At the land office Long swore that the money 
with which he paid for the land he earned working in a 
sawmill and other places (Pp. 1265-1266). He 
gave a note and mortgage to Robnett the day he made 
proof. The note was assigned to Kettenbach by Rob- 
nett without recourse (p. 1266). He made deed July 
21, 1904, to Wm. F. Kettenbach; consideration, $1.00 
(pp. 1272 to 1274). Ixettenbach gave him $27.50 when 
he conveyed the claim to him (pp. 1273-1274). “Q. 
Do you remember whether or not in this first talk with 
Mr. Robnett he explained to you that vou could realize 
about $800 over and above all your expenses, and that 
he was figuring with a company who would buy your 
timber?—A. Yes, sir. Q. And that you asked Him 
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when the timber would be sold, and he said some time 
before the end of the vear?—A. Yes, sir. Q. Did you 
make the arrangements for your father and your brother 
at the same time to take up claims?—A. Yes, sir” (p. 
1296). On the day Long made proof, June 18, 1903, 
he executed to Robnett a mortgage on his claim to 
secure a note for $710.00, which Robnett endorsed to 
Kettenbach without recourse, as aforesaid. This and 
the receiver’s receipt, Issued the same day, he deliv- 
ered to Robnett, and both papers were recorded at the 
request of Wm. I’. Kettenbach four days later (p. 1710). 
At final proof Long testified that the money Robnett 
had furnished but a few minutes before was his; that he 
earned it working in a sawmill and other places (p. 
3870). 
THE BENJAMIN F. LONG ENTRY. 

Benjamin F. Long, son of Francis M. Long and 
brother of John H. Long, made a timber and stone 
entry in March, 1903. He testified that he was em- 
ployed as a laborer on a farm, or mill hand, at wages 
Ome 20 to $3.00 per dav (pp. 1297-1298). His 
brother, John H. Long, made all the arrangements 
with regard to taking up his claim, then told him about 
it. J. H. Long said he (Benjamin IF’. Long) was to 
get the money from Robnett and Knight (pp. 1298- 
1299) with which to enter the claim. Benjamin F. 
Long never talked with Robnett about the timber 
claim himself. He started out to look at the claim 
before he filed on it with his father and brother, Ells- 
worth Harrington, Benton, and Knight. They went 
up as far as Dent, which is about 16 miles from the 
claim, but he has never been on the claim. They did 
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not go to the claim because Benton said it wasn’t 
necessary ; that none of the others went upon the claims 
(p. 1300). They paid their own expenses on the trip 
toward the claim and Robnett paid the locating fee 
for them. He does not know why he paid a location 
fee when they didn’t take him to the land (pp. 1801- 
1302). After they returned to Lewiston, Robnett di- 
rected him to have his filing papers prepared and Nick- 
erson performed this service for him (p. 1302). He 
does not know much about this transaction as he was 
working at the time and did just what he was told to 
do in the matter, signed any papers they told him to 
sign. The day that he made proof he received all 
the money that he paid in the land office from Rob- 
nett. He does not remember the amount (pp. 1303- 
1304). He thinks he gave the receiver’s receipt to 
Robnett and also signed note and mortgage that same 
day after he had made proof (p. 1304). He gave the 
note to Robnett who turned it over to W. IF. Ket- 
tenbach. Kettenbach wrote them and wanted him 
to pay off the mortgage, and later he sold the claim 
to IKkettenbach, but does not remember how much he 
got out of it. “Q. Wasit $25.00? <A. Well, I couldn’t 
say to that either. It wasn’t very much, I ‘know? 
Long never paid any interest on the note or any taxes 
on the land and never had any of his own money in 
the deal except his expenses on the timber and the 
first filing fees. He received the same amount that 
his father and brother got for their claims (pp. 1306- 
1308). Robnett gave him the money to make final 
proof at the Lewiston National Bank. There was 
something said at that time about what he was to 
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say at the land office, that he must say that it was his 
own monev and that he had worked for it. This he 
did, but it was not true (pp. 1308-1309). His brother 
told him Robnett thought he could sell the claim for 
about $1,500, and it was that conversation that in- 
duced him to file on the timber claim (p. 1310). When 
he entered the claim he thought he was going to get 
$1,500 over and above all expenses, although it wasn’t 
clear that the $1,500 wasn’t the whole amount. As 
the money was to be loaned him and he was not to 
use any of his own money he didn’t pay very much 
attention to it. He was only interested in getting as 
much as he could (p. 1311). Long made proof June 
18, 1903, made a mortgage to Robnett the same day 
to secure money Robnett had advanced to him. 
Receiver’s receipt and mortgage were recorded at the 
request of W. I. Ixettenbach four days later and Long 
conveyed claim to Kettenbach August 9, 1904 (pp. 
1708-1709). At final proof Long swore that the 
money with which he had pail for the land and had 
received from Robnett the same dav, he had worked 
for—had had the same in his actual possession for two 
years (p. 3876). 

Robnett testified in regard to the claims of Francis 
M. Long, John H. Long, and Benjamin F. Long that he 
first spoke to John H. Long on the street; told him 
him he had timber claims to locate people on, and that 
if he wanted to go ahead and file that he could get him 
$200.00 out of his claim. Long said * All right, I will 
think it over, and I think my father and brother want 
to locate also”’ (p. 2293). All three came to the bank 


to see Robnett one afternoon. Robnett went over the 
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whole matter with them. Told them where the 
timber was; that the locators would show them the 
claims, and when they returned to Lewiston they could 
go to the land office and file and after they filed they 
were to give Robnett a location fee or a note for it, and 
at the time to make their final proof they would give 
a mortgage to Robnett, arrangements having been 
made and the money would be advanced to pay for the 
location fee and to make proof. Robnett was to get | 
them $200 each out of their claims. They said that 
arrangement was satisfactory and filed pursuant there- 
to. They proved up and gave mortgages to Robnett 
for $725 to $750 each and on the same day that the 
notes and mortgages were given Robnett endorsed the 
notes to W. F. Kettenbach. Kettenbach knew about 
the arrangements that Robnett had with these 
entrymen before they filed on the land, Robnett hav- 
ing approached him (Kettenbach) to make loans on 
the timber claims and was having other conversations 
with him relative to the timber that Robnett was 
locating. Robnett afterwards assisted in getting the 
Longs to come to the bank and give Kettenbach deeds. 
The mortgages which the Longs gave to Robnett were 
not assigned to Kettenbach, but Robnett endorsed 
the notes to Kettenbach without recourse (pp. 2294- 
2295). 
THE MORRISON ENTRY. 

George Morrison, who could not be found at the time 
of taking testimony in these cases, entered a timber 
claim March 30, 1903 (p. 1634). Robnett testified 
that he was a carpenter and that he came to Lewiston 
with Wren Pierce and Edward M. Hyde, two other 
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entyymen. These three persons left Lewiston imme- 
diately after final proof was made, being transient 
artisans employed there upon some building then being 
constructed. Robnett testified in regard to Morrison 
that there were three entrymen who sold their claims 
(to Kettenbach and Kester) without giving mortgages; 
that two out of the three sold immediately upon final 
proof and the other later on. Morrison was one of the 
entrymen who sold immediately after making proof 
and Wren Pierce was the other (pp. 2289-2299), 
Robnett told Morrison that he would locate him on a 
timber claim, furnish him the money to pay the loca- 
tion fee and the amount necessary at final proof to 
purehase the land; that he had deals on whereby he 
thought he could dispose of the claim right after proof, 
but in the event he did not, Morrison would give him 
a mortgage for the money advanced, and as soon as 
he (Robnett) could sell the claim he would give Mor- 
rison $200 out of it. Robnett was to pay him $200 
for his claim. This arrangement was made before 
Morrison had filed on the land. Robnett engaged the 
locator for Morrison, paid the location fee, and also the 
amount necessary to purchase the land. Robnett got 
the proof money from W. F. Kettenbach, and, instead 
of taking a mortgage or note to secure the same, took 
a deed to Kester and Kettenbach, the proof money was 
deducted, and Morrison was given the $200. IXetten- 
bach knew about the arrangement Robnett had with 
Morrison (pp. 2299+2301). At final proof Morrison 
testified at the land office that the money with which 
he purchased the land was his own; that he earned it 
at his trade and had the same in his actual possession 


84 


for two years (p. 3916). Morrison made proof June 26, 
1903, and conveyed title to his claim to Kester and 
Kettenbach the same day. The deed was subse- 
quently recorded by Ivester (pp. 1634-1635). 


THE HYDE ENTRY. 


Edward M. Hyde, who, at the time of taking testi- 
mony in these cases, could not be found, made a 
timber-land entry March 30, 1903  (p. 1636). The 
evidence given by Robnett in regard to the Pierce 
and Morrison entries concerns also this entry. In 
speaking of these entries, Robnett said, “They rere 
working, I think, on the Catholic Hospital.” In 
regard to Hyde's specifically, Robnett said, “ He was 
brought to me by Mr. Varney, who was a friend of 
mine, Varney getting $15 out of the location fee of 
each entryman that he brought me. Robnett told 
Hyde that the would locate him on a claim in 39-3 
and take his note for location fee; that he had a deal 
on for selling all of that timber, and that he could 
eet him $200 out of his claim for him “and if the deal 
was so that” he (Robnett) couldn’t sell the claim at 
the time of proof he would advance him the money 
and he was to give Robnett a mortgage. ‘The arrange- 
ment was satisfactory to Hyde, and Robnett fu 
nished him all the money that was necessary to locate 
and purchase the claim. Knight and Benton located 
him. Robnett paid the location fee and Hyde filed. 
Robnett furnished Hyde the $400 with which to 
make proof. He got this money from W. F’, etten- 
bach on the day proof was made. Hyde did not give 
a mortgage, but deeded the claim that same day to 
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Kettenbach and Kester. Hyde was paid $200 for 
his claim, Robnett handed him the money, but W. F. 
Kettenbach gave Robnett the money for that purpose. 
Kettenbach knew of Robnett’s agreement with Hyde. 
Rohbnett told him of that at the same time he told 
him about the arrangement he had with the other 
enttymen (pp. 2302-2303). At final proof, Hyde 
swore at the land office that the money with which 
he purchased the claim he had worked and mined for 
and had had it in his actual possession several months 
(pp. 3918-3919). Hyde made proof and paid for the 
claim June 26, 1903, on the same day he deeded 
claim to Ixester and WKettenbach, said deed was later 
recorded at request of Kester (p. 1636). 


THE FERRIS ENTRY. 


Bertsel H. Ferris. who resides at Lewiston, made a 
fimber-land entry March 31, 1903. He is an elec- 
trician, and at that time his salary was $65 or $70 
per month (pp. 873-874). He testified that before 
making application to file he met Robnett on the street. 
Robnett asked him if he wanted to take up a claim. 
Ferris told him he did, but didn’t have the money. 
Robnett said he could arrange for that. Ferris asked 
if he could get a claim for George Ray Robinson, too. 
Robnett thought he could. Robnett also thought he 
could sell the claims for them (pp. 875-876). Rob- 
nett.suggested that it wasn’t necessary to go on the 
claim and if they took the time to go to the claim it 
might be filed on before they had the time to make 
entry. This conversation was before they filed. All 
arrangements were made with Robnett (pp. 876-877). 
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Robnett gave Ferris and’ Robinson description of 
the land, and they filed without making an attempt to 
see the land. They think they received the filing 
papers in the directors’ room at the Lewiston National 
Bank. Robnett said they would have to swear they 
had been on the ground. Ferris told him he had not 
been on the ground. Robnett told Ferris he could 
say he had been on the ground and it would be all 
right (pp. 879-880). Robnett was to furnish the 
money for the location estimate and final proof, and 
he was to sell the land (p. 881). When he made 
sworn statement at the land office, he swore he had 
been on the ground. He knew that wasn’t true. 
Robnett and he had talked that over. Robnett noti- 
fied him when it was time to make proof, and said, 
“Come over to the bank and I will get the money to 
prove up on”’ (p. 883), and Ferris then went to the 
bank with Mr. Robinson. Robnett gave them the 
money at the teller’s window, and they went upstairs 
to the land office and made proof. Robinson and 
Ferris were in the directors’ room with Robnett a 
couple of times. They looked over some papers. The 
questions they would be asked at the land office were 
written out on a paper and so were the answers they 
should make (pp. 884-885). Robnett, Robinson and 
Ferris went over a paper similar to the testimony of 
claimant on final proof and discussed the propriety of 
answering the questions. They went over the filing 
papers, too, the first time they were at the bank. He 
thought the final proof papers were shown them at that 
time also. He was given 400 and some odd dollars 
by Robnett with which to make proof (pp. 885-886). 


S7 
He went directly from Robnett’s office to the lana office 
and made proof with the money that Robnett had 
given him. In the land office Ferris answered in re- 
lation to where he got the money, “earned most of 
it m my trade and borrowed the balance” (p. 887). 
The facts were that he got the money that he paid on 
final proof from Robnett. He thinks Robnett and 
he went over that question before he went to the land 
office. Also answered at the land office that he ex- 
pected to pay for the land with his own money. That 
answer also was not true. He thinks that was also 
discussed with Robnett (pp. 888-889). Made a note 
the day he got the money from Robnett for $728.75. 
The note for $125 he made on the date that he made his 
filmg. He took the last mentioned note up with the 
one first mentioned (p. 889). When the note for 
$728.75 was returned to him, it was endorsed by Clar- 
ence W. Robnett to Wm. F. Kettenbach without 
recourse. The day he made proof he gave a mortgage 
to Robnett to secure the payment of the note. Later 
Ferris deeded the land to W. F. Kettenbach, probably 
two veurs later. He didn’t get any money out of the 
entire transaction (p. 890) and lost the money he had 
expended in filing fees (p. 892). Robinson was present 
at the conversation in the directors’ room when they 
talked over the final proof questions (p. 893). The 
original understanding with Robnett was that he was 
to sell the land for Ferris. That understanding was 
had before he filed any papers. ““Q. Would you have 
thought it right to sell to anybody but Robnett?” 
“AT probably wouldn’t if 1 had thought about it; I 
probably would have given him the preference (p. 
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900). Robnett testified that before Ferris took up 
his claim he approached Ferris on the street and asked 
him if he wanted to take up a claim. He said he did, 
but he had no money to pay the expenses and to file 
on the land. Robnett told him he had arrangements 
made whereby he could get the money, and he would 
sell the claim later for him and get him (Ferris) a 
couple of hundred dollars out of it. ‘he agreement was 
that Ferris was to deed the land to whomever Robnett 
negotiated with for the sale of the claim, and Ferris 
was to receive $200 for his right. Ferris accepted the 
proposition. Robnett took his note for the location 
fee and furnished him his final proof money, taking a 
note and mortgage on the day of final proof; also took 
the final receipt at the same time he took the notes. 
Robnett turned this note and receiver’s receipt over 
to Kettenbach, endorsing the note without recourse. 
He surrendered the mortgage to Kettenbach, but didn't 
assign it. IXettenbach knew the arrangements Rob- 
nett had with Ferris, as Robnett told him about it 
at the time he made arrangements with him for all 
the loans; when he mace arrangements to buy claims 
up and to furnish the money. He negotiated the trans- 
fer of the Ferris claim to Kettenbach (pp. 2296-2297). 
Ferris made proof on said claim June 26, 1903, and a 
receiver's receipt was issued to him at that time. On 
the same date he executed a mortgage conveying to 
Robnett title to his claim to secure his note of that date 
for $728.75. The receiver’s receipt and the mort- 
gage were recorded at the request of W. F. Ketten- 
bach July 1, 1903 (pp. 1701, 894). 
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THE ROBINSON ENTRY. 


George Ray Robinson made a timber and stone 
filing March 31, 1903. He was an electrician, em- 
ployed by Lewiston Light Company, the same com- 
pany that emploved Guy Wilson and Bertsel H. 
Perris. His salary was either $2 or $2.25 a day. He 
testified that Bert Ferris first spoke to him about 
taking up a timber claim; that Robnett had some 
claims in view that thev could get, and he went to see 
Robnett (pp. 1318-1319). Rolbnett told them (Ferris 
and Robinson) that claims were scarce but he had a 
couple that could be located on if they were fast about 
it and located before somebody else got to them. 
Robinson had no money with which to take up a 
claim. It was agreed that Robnett was to advance 
the money to make proof on the claim with and they 
were to pay the other expenses themselves. The 
claims were to be sold; that is, Robnett said he thought 
he had « buyer in view and when the claims were sold 
the locator was to have $100 and the man that esti- 
mated the claim: was to have $125. Robinson was to 
vet the remainder of what the claim was sold for. No 
price was set but Robnett said he could almost guar- 
antee them $500 clear, so that they could get $500 
above the selling price of the claim and expenses. 
That arrangement was made before they located on 
the land. He told them thev had better file immedi- 
ately because there were parties looking at claims and 
if they waited until they could go to see them they 
might be taken. They saw Robnett the next day in 
the directors’ room of the bank and he sent them to 
Nickerson’s office to have filing papers prepared. 
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They then went to the land office and filed on the 
claims and paid the filing fee. The arrangement with 
Robnett before they filed was that he had a buyer in 
view and he was to sell the land for them. In case he 
couldn’t or didn’t sell the land, they had the privilege 
of selling it to someone else. Robinson did not try to 
sell the claim hut depended upon Robnett to make the 
sale for him (pp. 1319 to 1323). Robnett said he 
would sell the land about the Ist of September. It 
might have been July, that he was assembling a num- 
ber of timber claims and he either had the people that 
were going to buy claims or he thought he would make 
the change and sell it to them. If it hadn’t been for 
this arrangement with Robnett, Robinson wouldn’t 
have taken up the claim. He gave him the description 
of the land he wanted him to locate on (pp. 1823-13824). 
He had never been up into this timber country and 
didn’t know whether the claim he was filing on had 
timber on or not. At the land office he swore he had 
been on the land. He discussed this with Robnett. 
Robnett said no one would be the loser: the Govern- 
ment would get its money and Robinson could go and 
see the land afterwards and there would be no practi- 
cal difference (p. 1324). Ferris and Robinson started 
to visit the land afterwards with Bill Benton. They 
went within a few miles of the claim and Benton 
didn’t want to take them any farther (p. 1325). 
Robinson didn’t care much about the land anyway, 
but he wanted to go on the land, partly for curiosity 
and then he would rather swear to the truth. He saw 
Robnett again at the bank the day they proved up 
and got the money from him, $400, for that purpose, 
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and then went to the land office and made proof with 
the money Robnett had given him. The same day he 
gave a note to Robnett (pp. 1326 to 1328). They 
didn’t see the claim at any time (p. 1329). Robnett 
and Itobinson discussed the questions that would be 
asked him at the land office. Robnett showed them 
papers that had been filled out and they looked 
over the papers. Robnett went over several of them 
and Robinson and [Terris thought the answers were 
good enough for them (p. 1330). Ferris was with 
Robinson in the directors’ room at the bank the day 
they made final proof. He does not know whether 
he felt free to sell this land to anv one but Robnett or 
meme. idcl). He didn’t try to do it. He didivt 
have any intention of trying to; he left it all in his 
(Robnett’s) hands. He did just-exactly what Robnett 
told him to do during the whole transaction (p. 1332). 
The claim was sold to Ixettenbach and Robinson 
realized $71.25, the rest went to make up interest on 
the note (p. 1334). Fred Emory wanted Robinson to 
give him an option on this land. He asked Robnett 
if he could give the option before giving it to Kmory 
(p. 1338). Robinson said he didn’t have any agree- 
ment to sell to anyone; in explaining this he said he 
meant he had no person to sell it to; nobody was ever 
mentioned that the land was to go to, but Robnett 
had some one in view that he could sell it to; “He 
(Robnett) was to sell it; he was to sell the claims for 
us. If I hadn’t thought he was going to take it off 
my hands I never should have taken it” (p. 1349). 
2obnett testified that Ferris brought Robinson to 
him. He explained the claims they had and the deals 
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they had on and told him he thought he could get him 
$200 out of his claim and all the money for the loca- 
tion fee and for the final proof would be advanced; 
and after final proof he was to give a mortgage until 
the claim could be sold. He was to deed it to whom- 
ever Robnett designated when Robnett made a sale 
of it. Robnett talked to Robinson and Ferris at the 
same time. Robnett gave him the money for the 
locators and for final proof and took a note and mort- 
eage for the money furnished (pp. 2298-2299). Rob- 
nett endorsed the note over to Kettenbach without 
recourse immediately after receiving it. Subse- 
quently he negotiated the sale of the claim with Ket- 
tenbach. Iettenbach was advised of the arrange- 
ment Robnett had with Robinson. Robnett told him 
of the agreement before Kettenbach advanced the 
money for final proof (p. 2299). Robinson made 
proof June 26, 1903, and received the receiver’s receipt 
at the same time. The same day he made a note to 
Robnett for $728.75 and executed a mortgage to 
Robnett on the claim to secure said note. The mort- 
gage and receiver's receipt were recorded at the 
request of W. F. Kettenbach, July 1, 1903. The deed 
to Kettenbach is dated October 16, 1905 (pp. 1116- 


He, 
THE GAMMON ENTRY. 


Drury M. Gammon entered a timber claim May 12, 
1903. At that time he was employed as waiter in 
hotel (p. 2101). His wages were $40 a month (p. 2108). 
Robnett first spoke to him about taking up claim. 
Gammon testified that Robnett asked him if he wanted 
to take a timber claim. “I told him at first I didn’t 


93 


know, and asked him how much there was in it if I 
wanted to take it up. He asked me if I would sell my 
right, and I told him ‘no,’ I wouldn’t the way he 
wanted me to.’’ He said he would see him again 
(pp. 2102-2103). Gammon had another talk with Rob- 
nett before he went to look at the land. Gammon told 
Robnett he would take up a claim and deed it to him 
for so much over and above expenses. He didn’t state 
any amount at the time because he did not know what 
the expenses would be. Robnett was to furnish the 
expenses and Gammon was to deed the claim to him 
and get so much over and above expenses. Robnett 
was paying him so much for the timber on the land. 
That was the agreement he had with Robnett before 
Gammon entered the land (p. 2104). Gammon got the 
money to make the final proof at the bank from Rob- 
nett. It was something over $400. With this same 
money he made proof (p. 2106). He remembered that 
he stated at the land office that the money was his and 
he had saved it up and had had it for six months. 
“Q. That wasn’t exactly so, was it? A. Well, I didn’t 
think it was any of their business where I got it at the 
time. Q. That wasn’t exactly true? A. No; not at 
that time.” At the time he made final proof he made a 
mortgage to Robnett which covered all the expenses 
that he had been put to in regard to this claim. After- 
wards Robnett told him to make out the deed to him. 
He does not remember just how much Robnett gave 
him. He figured the expenses and what he sold the 
land for, and it figured that Robnett ow ed him $200. 
Robnett gave him the $200 (p. 2107.) “Q. Now, let’s 
get back to the first conversation you had with Robnett 
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about taking up the claim. Can you hear? <A. What’s 
that? Q. You understand, do you? A. Yes. Q. Now, 
what did Robnett say to you? A. Oh, he just asked 
me if I wanted to take up a claim. Q. And what did 
he say there would be in it for you? A. Well, he asked 
me if I would sell my mght for $150.00. I told him no. 
Q. And how much did you tell him you would sell your 
right for? A. I didn’t make any statement of what I 
would sell it for then. Q. Well, was he to furnish all 
the money? <A. Well, the talk was then—he didn’t 
say whether he would furnish it or not at that time. 
Q. And what were you to do to get the money for your 
right? (p. 2108). Air. Tanndhill. We object to that 
as calling for a conclusion of the witness and not a state- 
ment of the fact. Mr. Gordon. Q. What were you to 
do to get the money, Mr. Gammon? <A. Oh, he didn’t 
tell me anything. He knew that I knew what I had 
to do. He knew all about how I should file on the 
land. Q. Well, what were you to do with that land to 
get that money? <A. Well, he said if I wanted to I 
could sell it back to him. Q. Well, isn’t that what you 
were to do to get that $150.00? A. Well, I told him 
I wouldn’t sell my right that way. Q. And what way 
were you to sell your right? A. I was to let him have 
it if he would give me what the land would come to 
after final proof; if the land had so much timber on it, 
why he was to give me so much a thousand, or million, 
or whatever it was. Q. Well, that was your arrange- 
ment before you ever went up to the land, was it? 
A. Yes, sir. Q. And he carried his part of the arrange- 
ment out? <A. Yes, sir. @. And you carried your 
part of it out? A. Yes, sir. Q. And you got a little 


95 


over $200.00 and he got the land? A. Yes” (p. 2109). 
Robnett says he went to Gammon and told him if he 
would file on the claim in 40-3 he would advance the 
money, and when the claim was sold would get him 
$350 out of it. That was the first conversation he had 
with Gammon, and he said he would file and prove up 
and deed the claim under those arrangements. Rob- 
nett furnished the money for the trip into the timber 
and for the filing fee, $9.00, and all the money for the 
final proof. The final proof money he got from Kester, 
and when it came time for final proof he had Gammon 
give a mortgage to Kester. He afterwards bought the 
claim, and thinks he gave Gammon $350 (pp. 2306- 
2307). Gammon made final proof August 19, 1903, and 
the deed (consideration $1.00) to Robnett is dated 
October 9, 1903 (p. 2110). Robnett deeded claim to 
Lewiston National Bank, and negotiated the sale with 
Kester, to whom he told of his arrangement with Gam- 
mon (p. 2307). 

Of this claim the court said: ‘‘Considering all the tes- 
timony together, I am inclined to think that at the time 
the entry was initiated there existed between him and 
Robnett an unlawful understanding as to what dispo- 
sition should be made of the claims when title was 
-gsecured. There remains the question whether or not 
the Lewiston National Bank, in taking a transfer, was 
an innocent purchaser for value.” The court then said 
that Kester denies that Robnett advised him of the 
unlawful arrangement between him and the entryman, 
and that “ There are no general considerations, therefore, 
strongly tending to impeach or weaken his testimony, 
and in the absence of special reasons to the contrary I 
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think credence must be given to his version of what 
occurred in preference to that of Robnett. It must 
therefore be held that the bank took the title without 
notice of its infirmity’’ (pp. 304-305). 

The record shows, as we shall further point out, very 
serious general considerations tending to impeach and 
weaken Kester’s testimony, and why credence should 
not be given his evidence. 


SUMMARY OF EVIDENCE CONCERNING THE ROBNETT 
GROUP. 


From the foregoing it appears that there was a slight 
difference in the arrangements or agreements that Rob- 
nett had with the entrvmen composing his group. The 
arrangements or understandings in each instance, how- 
ever, were made before the entry was initiated. 

The agreement between Robnett and some of the 
entrymen was that Robnett would fruinsh them the 
money with which to initiate and perfect their entry, 
and that after proof Robnett would give them a stipu- 
lated amount for their right; with others Robnett was 
to furnish them the money with which to enter and pur- 
chase the claim and to pay all incidental expenses and 
that after proof Robnett would sell the claim to some 
person or company for whom he was assembling claims 
and that the entrymen would receive a stipulated 
amount; and in other instances Robnett was to furnish 
them the money with which to enter and purchase a 
claim, and the entryman and Robnett would divide the 
profits, the approximate amount of profit being men- 
tioned. In all cases Robnett was to have the control 
of and disposition of the claim. 


a 


The testimony of Robnett in these respects is cor- 

roborated in large part by the testimony of the entry- 
men and in other respects by the circumstances attend- 
ing each particular entry. All of these entrymen, with 
the exception of Pierce, Morrison, and Hyde, who 
could not be found, appeared and gave testimony in 
these causes; Maris, the two Bentons, Hanson, Wald- 
man, Little, Harrington, Bashor. the three Longs, Mor- 
rison, Lewis, and Gammon were sought out and solic- 
ited by Robnett personally to enter a timber claim. 
Robertson and Nelson went to see Robnett, as did 
Pierce and Hyde, the latter two being solicited to take 
up a claim by one Varney. whom Robnett paid $15.00 
for each prospective entryman he secured, and Ferris 
at the time Robnett solicited him to make an entry 
arranged with Robnett for George Ray Robinson to 
see Robnett about a claim for himself. 
- Robnett furnished every one of the entrymen com- 
posing his group the money with which to purchase 
their claims, and to a number of them he furnished the 
filing fee and incidental expenses. Ten of the entry- 
men forming this group were not sufficiently interested 
in the matter to go and look at the claim they were to 
enter, though some of them made an excursion in the 
direction of the timber to lend color of good faith to 
their entry. 

Carrie D. Maris and Waldman were in the Lewiston 
National Bank, or in the directors’ room of that insti- 
tution, to see Robnett four or five times, relative to 
their entries before the same were perfected; John H. 
Long three times; Joel H. Benton, Hanson, Harring- 


ton, Bashor, Ferris, and Robinson twice: Robertson, 
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Nelson, Little, Francis M. Long, and Gammon once 
each. 

Though Robnett advanced the entrymen composing 
his group the money with which to purchase their 
claims, he received the money furnished Little, Harring- 
ton, Pierce, Bashor, the three Longs, Morrison, Tyale, 
Ferris, and Robinson from Wm. F. Kkettenbach, and 
the notes that the entrymen made at that time were 
given to Robnett and in his name, but they were as- 
signed to Wm. F. Kettenbach without recourse, and the 
mortgages were recorded at the request of Wim. Gi: 
Kettenbach three, four, or five days later in each 
instance; and Robnett’s testimony to the effect that 
he received the money for eleven of this group from 
Kettenbach is corroborated by Iettenbach (p. 3493). 
KXettenbach testified that the notes were endorsed to 
him without recourse at his suggestion, because “I 
didn’t consider that I wanted to hold or would hold 
Robnett as security for the notes, as I considered that 
the security was in the claims themselves, and I had him 
assign each note without recourse, so that he would 
not feel that he was liable in any way on it, and in this 
State the assignment of a note carries the assignment 
of the mortgage” (p. 3479). 

In connection with these notes the court, commenting 
upon the Long entries and the mortgages they gave, 
each amounting to $728.50 and one for $710.00, said: 
“Tt is not entirely clear just what entered in the trans- 
action to make up these several amounts. It required 
approximately $400 to cover the purchase price of a 
claim, and Robnett was paid a location fee, and in 
addition to that apparently there was a bonus and it 
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is not wmprobable that the entrymen were required to 
give the note and mortgage for a sum considerably in 
excess of the money they actually procured. Whether 
this went to Robnett or to Kettenbach, or was divided 
up between them, or just how it did figure in the trans- 
action, is perhaps not of vital importance” (p. 310); 
and again in commenting on the entries of Ferris and 
Robinson, all five of which are part of the Robnett 
group, the court said: ‘‘In each one of these cases, 
also, it appears that the mortgage that was given cov- 
ered a bonus of about $200, part of which at least it is 
not improbable accrued to the benefit. of Rolbnett 
* %* * 7” (pp. 323-324). The record shows that the 
money used by the defendants in their timber trans- 
actions was the money of the Lewiston National Bank. 
The district judge has forgotten that Kettenbach, 
testifying at a former trial before him relative to the 
same notes and mortgages, said that the money ad- 
vanced on said notes belonged to his relatives; that he 
charged a bonus because of the poor security and that 
his relatives got the bonus. 
Kettenbach’s testimony is as follows: 
Q. Mr. Kettenbach, will you tell us all that 
you remember of the transaction of taking up 


these notes for Mr. Robnett? 

pees) = 1 told bon 1 woulda ae 
loans for my folks on the same conditions that 
Thatcher had promised to make them. I didn’t 
feel that I should do it for any less than what 
Thatcher would have done it for, and in view of 
the fact I was handling my people’s money, and 
had been very careful to get gilt-edge securities, 
and I didn’t think this one at the time, I thought 
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I was entitled to have my folks get the com- 
mission which Thatcher was to have. So ? 
agreed with Robnett that I would take these 
loans for my folks, and I took them and dis- 
tributed them up among my people, and my peo- 
ple got the commission. I got none of the com- 
mission out of the loan (pp. 1860-1861; Ketten- 
bach et al. vs. U. 8., No. 1605, this court). 
x: x 2% x * 


Cross examination: 

Q. You transacted all this business for your 
relatives, didn’t you? 

A. In regard to these nine mortgages? 

Q. In regard to these questions you refer to? 

A. Yes, sir (pp. 1876-1877; case No. 1605 
this court. 

= ** x se . 

@. You want us to understand the trans- 
action of the nine mortgages, all on behalf of 
some relatives of yours? 

A. Yes, sir. I was handling their money. 

Q. And you didn’t ever make anything out 
of it yourself? 

A. I made nothing out of the transactions 
except 

Q. Take that note of $728.50 with interest at 
the rate of one per cent per month; they got all 
the note calls for? 

A. They got all the note calls for. 

Q. And you got the land? 

A. Yes, sir; I got the land (p. 1877, case No. 
1605, this court). 

& * ** x 


Q. You would not have accepted those loans 
from Mr. Robnett, considering the security was 
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su poor, if it had not contained a bonus of $200, 
would you? 

A. I probably would not. 

Q. In other words, the great risk incident to 
the loan, the timber land, by reason of liability 
to fire, justified this bonus of $200? 

A. I think so. 

@. You would not have taken the loan if the 
bonus of $200 was not in there? 

A. No; not unless I had the note indorsed by 


good indorsers or had special security (p. 1883, 
case No. 1605, this court). 

This would tend to impeach the credibility of Ketten- 
bach and also to indicate that the deduction of the court 
that Robnett got the bonus was unfounded. 

The note given Robrett by Robertson for the money 
Robnett furnished was assigned to the Lewiston Na- 
tional Bank at the ristance of Iester, and later Robert- 
son conveyed his claim to the Lewiston National Bank 
in consideration of the cancellation of the note, he 
thereby losing his filing fees, ete. 

The money to purchase a claim was furnished Nelson 
by Robnett, but the mortgage to secure the same was 
recorded by Kester and the property was deeded to 
Thatcher, and Nelson received $60.00. Thatcher ac- 
quired title while the present cases were pending. 

The two Benton claims. the Waldman, and the Gam- 
mon claims were conveyed to Robnett. The Hanson. 
Little, Harrington, Pierce, Bashor, three Longs, Ferris, 
and Robinson claims were conveyed to Wm. F. Ketten- 
bach; the Morrison and Hyde claims to Kester and 
Kettenbach. 
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Nelson received $60.00; Hanson, $60.00; Waldman, 
$150.00; Little, $30.00; Harrington, $299.60; Bashor. 
$30.00; Francis M. Long, $25.00; John H. Long, $27.90: 
Benjamin F. Long does not know whether he received 
$25.00 or not; Morrison, $200.00; Hyde, $200.00; Fer- 
ris, nothing; and Robinson, $72.25 above the amount 
of the note and interest for their claims. 

Little saw Wester hand Robnett the money with 
which he purchased his claim; but the note given was 
assigned to Kettenbach, and Kettenbach testified that 
he furnished the money for Little. 

From the opinion it will be observed that the court 
was inclined to hold the Joel H. Benton entry for can- 
cellation were it not for the rights of the Clearwater 
Timber Company, which it found to be an innocent 
purchaser: that the Maris entry was made in accord- 
ance with an agreement between the entry woman and 
Robnett, but that Kester and Kettenbach were inno- 
cent purchasers (pp. 305, 308); that the Waldman en- 
try was invalid and that the Lewiston National Bank 
took the same with knowledge of such invalidity; that 
the evidence was insufficient in the William B. Benton 
entry, because Benton had denied Robnett’s version of 
the transaction; that Robnett’s testimony was in con- 
flict with that of the entryman, Nelson, who denied a 
prior agreement, and therefore the Nelson entry should 
also be held to be valid. The court was inclined to 
think that the Gammon entry was initiated upon agree- 
ment between the entrvman and Robnett, but was led 
to the conclusion that the Lewiston National Bank ac- 
quired title to that claim, and also to the Van V. Rob- 
ertson entry as an innocent purchaser, because it was 


103 


unwilling to believe that Kester, who negotiated the 
transfers to the bank, would violate his trust to that 
institution, whose interests it was his duty to protect 
aw). 

A reading of the testimony of Nelson and the testi- 
mony of the entrymen whom W. B. Benton located 
will indicate clearly that their testimony relative to 
their entries is entitled to no more weight than that 
given by Robnett in the same matter. 

In holding the Gammon entry to be unlawfully made, 
the court said: *‘ {am inclined to think that at the time 
the entry was initiated there existed between him and’ 
Robnett an unlawful understanding as to what disposi- 
tion should be made of the claim when title was re- 
ceived’’ (pp. 304, 305); and in canceling the patent of 
the Wilson entvy, the court said: ‘‘l am satisfied from 
the testimony of the entryman, reluctantly given, that, 
while there was no express agreement, there was a per- 
fect understanding between him and the defendant 
Dwyer, acting as the agent for Kesler and Wettenbach, 
that all expenses incident to the acquisition of title 
should be paid by Dwyer, and that the entryman was to 
receive $150, in consideration of which he was, upon 
acquiring title, to convey the same to Ivester and Net 
tenbach”’ (p. 286); and again, relative to the Steffey 
group of entries, the court said: *‘Though each one of 
them (the entrymen) while on the witness stand, cate- 
gorically denied the existence of any agreement or un- 
derstanding with. Steffey prior to the initiation of the 
entry as to the disposition of the title, | am convinced 
by the circumstances of the case and the admitted con- 
duct of the parties that they all made the entries with 
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the understanding both upon their part and upon the 
part of Steffey that, upon the issuance of final certificate 
for a definite consideration, they should convey the 
land to any one whom Steffey might designate * * * 
It is not improbable that some of them at least, by rea- 
son of the fact that the actual understanding with’ 
Steffey was not fully expressed, but was in a large 
ineasure left to interference, were led into evading, 
without fully appreciating that they were violating the 
law’? (pp. 351, 352). 

Were the same observations and the same measure 
of evidence applied in all of the entries forming the 
Robnett Group it would be impossible to escape the 
conclusion that said entries were made in fraud of the 
timber and stone law. 

On the whole, it is clear from the testimony of the 
entrymen forming the Robnett Group that they did 
enter the claims on speculation and not in good faith 
to appropriate them to their own exclusive use and 
benefit, and also that the entries were made under an 
agreement or understanding with Robnett made prior 
to entries that the title which they might acquire 
from the Government should inure to Robnett, or to 
whomsoever he might direct. 

Robnett testified that he never located anyone 
unless he had the right to sell the claim, or upon an 
agreement made before entry that the claim would be 
conveyed to whomsoever he would suggest. That 
was Robnett’s understanding of what the entrvmen 
with whom he was dealing would do with their claims, 
and the testimony of the entrymen, supplemented by 
what they did do in connection with their entries, is 


105 


conclusive that their understanding, so far as their 
transactions with Robnett were concerned, accorded 
with his views in the matter. 

From the beginning to the end these entrymen 
acted under Robnett’s direction. 

Besides the testimony of Robnett as to his combi- 
nation with Kester and Kettenbach, and the facts 
and circumstances already related corroborative thereof 
as we pursue the scheme and conduct of the defend- 
ants step by step in their acquisition of timber land, 
other matters will be mentioned later in their proper 
connection in the cham that will further fortify Rob- 
nett’s statement of the relations that existed between 
them, not only prior to and at the time of the making 
of the entries in the Robnett Group, but through the 
entire period covered by the acquisition of the IKester, 
Kettenbach, and Dwyer timber lands. 


THE EMORY AND COLBY GROUP. 


During the period the “ Robnett group”’ of entries 
were making, what are known as the “Emory and 
Colby group” of entries were initiated. The entries 
that form this latter group are the Evans, Bishop, and 
Clute entries filed March 24, 1903; the Newman entry 
filed March 25, 1903; and the Dent and Smith entries 
filed April 2, 1903. 

Robnett in reciting the transactions relative to the 
Emory and Colby groups stated that, in the spring or 
summer of 1903, Colby came out of W. I. Kettenbach’s 
private office at the bank and addressing Kester at the 
latter’s desk said that during the preceding winter 
Emory had cruised a number of timber claims in 39-3 
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and that spring had located six men, who were working 
for them in the timber upon said claims (pp. 2273-2275) 
and gave the names of Evans, Bishop, Clute, Smith, 
Dent of the entrymen, but he could not remember the 
names of the other entrymen (p. 2279): that they had 
arranged with said entrymen prior to making their ap- 
plications to file (p. 2278); that they were to furnish 
said entrymen with the money and all the expenses to 
make proof and to pay them $200 each for their right 
und they were to convey their claims to Emory and 
Colby; that they (Emory and Colby) ‘had been unable 
to get the money, and said ‘if Mr. Kester and etten- 
bach went in and took care of the entrymen under the 
same conditions and terms that they had with them, 
that they would deed the claims over to them after 
ae f and they were to receive $200 per claim” (pp. 

273-2274). Kester told Colby that he would take 
the matter up with Kettenbach. Later when Ketten- 
bach came to the bank Kester related to him the story 
that Colby had told him and it was agreed between 
them that they would take the matter up with Dwyer 
and also have Emory come in the next day and tell 
what he knew about the claims (pp. 2276-2277). The 
next day Colby and Emory came to the bank and 
Kester told Colby that they would furnish the money 
for proof and take the claims under the same condi- 
tions that they had with the entrymen and pay each of 
the entrymen $200 for his right (p. 2277). On the day 
the entrymen made proof Colby came to the bank and 
talked with Kester in Kettenbach’s private office. 
Kester directed Robnett to bring to him $2,400 in 
currency and to make a cash item for the money, which 
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he did (pp. 2277-2278). At that time Evans and 
another of the entrymen were standing just outside of 
the bank on the sidewalk (p. 2279). 

From the testimony of Emory is taken the following: 

In the spring of 1903 Joseph B. Clute. James (. 
Evans, Lon I. Bishop, Frederick W. Newman, Charles 
Dent, and Charles Smith made timber and stone en- 
miesua iwp.39N..R.3 E.. B. M. These six entries 
were known as the Emory & Colby entries. All of 
them but Dent had worked in the woods for about 
fifteen vears for I:mory. who was at that time engaged 
in locating people on timber (pp. 3116 to 3119). These 
entrymen were located by Emory. and prior to the time 
they made application to file Emory had instructed 
his bookkeeper, Colby, to make an effort to obtain the 
money for the entrvmen with which to make proof 
(pp. 3082, 3092). Colby testified “and I think Mr. 
Emory spoke to me about money ,before they were 
located, saying they hadn't the funds to prove up 
with” (p. 3083). Colby saw Wm. F. Kettenbach at 
the bank and asked him to lend the money for the six 
entrymen to make proof. Iettenbach requested Colby 
to have Emory see him as to the value of the claims 
and the amount of timber on them, and Isettenbach 
asked Emory when he went to the bank to discuss the 
matter with Nettenbach whether a loan of $400 on each 
of said claims was safe. Shortly after he leit Ketten- 
bach, Colby saw Kettenbach, who told him that he 
would advance the-money for the six entrymen to make 
proof (pp. 3084, 3094 to 3496, 3119, 3125). Colby left 
the bank and advised Emory and the entrymen in 
waiting that Kettenbach would lend the money for 
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proof (p. 3084). Colby went to the bank and got the 
money and gave each entryman $420.00 (p. 3093). 
With this money the entrymen went directly to the 
land office and made proof. While the entrymen were 
making proof Colby arranged with Lawyer Barnett, 
whose office was close by the Lewiston National Bank 
and the land office, to prepare the mortgages. He 
waited outside of Barnett’s office for the entrymen to. 
return. Colby said Emory and the entrymen joined 
him and that Emory informed him that the entrymen 
had decided to sell and not make mortgages. That 
afternoon four of them conveyed their claims to Kester 
and Kettenbach, and several days later the other two 
conveyed to Kester and Kettenbach, the latter two 
not having made their final proof until several days 
later than the others, each, however, conveying to Kes- 
ter and Kettenbach their claims later on the day on 
which they made proof and receiving a small amount 
over and above what the claims cost (pp. 3085 to 
3097, 3130). Colby settled with the entrymen in front 
of the bank, Emory being present (pp. 3101-3102). 
Emory was a witness at final proof for Dent, Newman, 
and Smith, and though he assisted in securing for 
them the entire amount of money with which they made 
proof, he swore at the land office a few moments later 
that of his personal knowledge they each had suffi- 
cient money of their own to pay for the land and to 
hold it six months without mortgaging it (pp. 3129 to 
3138). 
THE CLUTE AND EVANS ENTRIES. 

Clute and Evans could not be found at the time of 

taking testimony in these causes. They both made 
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appheation to enter timber claims March 24, 1903. 
They made proof June 17, 1903, and on the same day 
each conveyed his claim to Kester and Kettenbach. 
The receipt of the receiver given each of them at the 
time they made proof, together with the deeds, were 
recorded at «he request of Kester in August. 1903 
(pp. 1425, 1426, 1633). At final proof Clute swore at 
the land office that the money with which he had 
purchased the Jand he had worked for and that he had 
had the same in his actual possession for two months 
(p. 3888), and IXvans on the same occasion said that 
he earned some of the money with which he made proof 
by lumbering and that he borrowed the balance 
(p. 3913). 


THE BISHOP ENTRY. 


Lon E. Bishop entered «a timber claim March 24, 
1908. Emory located him, and nothing was said about 
a location fee (p. 2976). He and James Iivans came 
to Lewiston together and Bishop filed. Emory di- 
rected him to go to Krutinger's office, where he had his 
filing papers prepared (p. 2978). Evans also accom- 
panied him to Lewiston at the time of making proof. 
When Bishop started from home the morning he was 
to make proof he did not have the money with which 
to purchase the land, nor did he have an idea what the 
value of the timber was (p. 2979). Colby gave him 
between $400.00 and $450.00 with which to make 
proof. He left Colby and went immediately to the 
and office and made proof with the money Colby had 
given him (pp. 2981, 2983). Conveyed the claim the 
day he made proof to Kester and Kettenbach. Ixester 
paid him the money at the Lewiston National Bank, 
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and he cleared about $150.00 on the claim (pp. 2984- 
2985). He did not pay for the preparation of the deed, 
nor does he know who gaye the one that drew the deed 
the description of the property (pp. 2987-2988). In 
answer to the question as to whether he expected to 
pay for the land with his own money and how long 
he had had the same in his actual possession, he swore 
at the land office that he earned all but $150.00, and 
that he borrowed (p. 4062). Bishop made proof and 
purchased the claim June 17, 1903. On the same day 
he executed a deed to Kester and Kettenbach, which 
deed was in August, 1903, recorded at the request of 
Kester. Receiver’s receipt recorded at the request of 
Ixester at the same time (p. 2989). 


THE NEWMAN ENTRY. 


Frederick W. Newman made a timber and stone 
entry March 25, 1903 (p. 692). At that time he was 
emploved at a warehouse owned by F. W. Ketten- 
bach; salary, $70 or $75 a month (p. 672). Emory 
suggested that he take up a timber claim. Newman 
told him he would give him an answer in a few days, 
as he wanted to see the cashier of the Idaho Trust Com- 
pany with a view of borrowing the money for that pur- 
pose from him. F. W. Kettenbach was at that time 
president of the Idaho Trust Company (pp. 674 to 
677). Emory accompanied him to the lawyer’s office 
when he had his papers prepared, and also went with 
him to the land office when he filed (pp. 681-682). 
He paid over $400.00 in the land office when he made 
proof (p. 683). Colby gave him the money in the hall- 
way at the land office. Emory told him that Colby 
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would bring him the money to the land office. New- 
man waited in the hallway at the land office until 
Colby came, and the latter asked him how much he 
wanted. Newman told him that he had ninety-odd 
dollars and didn’t know how much would be required. 
Colby said, “I am in a hurry. Here it is’ (p. 686). 
Colby said, “You pay what it costs vou at the land 
office and if there is anything left hand it to Fred 
Emory.’ He then went into the land office with 
Emory and made proof (pp. 687-688). Bishop and 
Evans were at the land office at the same time. They 
all left the land office together, and Newman went to 
the Idaho Trust Bldg. to fire his furnace, where he was 
at that time employed as a janitor. Made proof in the 
afternoon and conveyed the title to the claim to Kester 
and Kettenbach the same afternoon. Emory paid 
him $200.00 when he deeded the claim (pp. 689 to 
691). He made $20.00 out of the claim (p. 699). In 
his. testimony at final proof Newman swore before the 
land office that the money with which he made proof 
was his own, and that he had earned part of it and 
borrowed part. Newman made proof June 17, 1903. 
The deed to Kester and Kettenbach bears the same 
date and it was recorded at the request of IXester August 
Ores (pp. 693-69+). 


THE DENT ENTRY. 


Charles Dent made a timber filing April 2, 1903. He 
is sixty-three years of age, and has lived on the north 
fork of the Clearwater River for twenty-four years. 
Emory was locating people,on timber in that vicinity, 
and asked Dent if he had ever taken up a claim. Dent 
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said “no,” that he didn't know that he had much use 
for one, as he couldn’t sell it.“ Oh, ves, he said, I could 
sell a claim most any time,” so I concluded I would take 
one. I told him if I could get $100.00 for the claim I 
wouldn’t mind taking one. ‘Well,’ he says, “you 
can easy enough get $100.00” (pp. .716-719). Dent 
didn’t have the money to purchase the claim when he 
had that conversation with Emory. Emory located 
him and nothing was said about a location fee and he 
never pid one (p.719). ““Q. Do vouremember whether 
or not in that affidavit you made this statement: I 
talked to Mr. Emory before I made my entry. Mr. 
Emory came to my place and asked me what I would 
take for my right, I told him $100.00, the amount I did 
receive? A. I told him I would take $100.00, yes. 
Q. And you got $100.00? A. Yes, I got $100.00” 
(p. 722). When he came to Lewiston to file he met 
Fred Emory. Does not know what it cost to file or to 
make final proof on the claim (pp. 722-723). Emory 
advised him of the time to make proof. Did not ar- 
range for the proof money before he left for Lewiston. 
Met Colby on the street and asked him to lend him 
some money, which the latter did. ‘Q. How much did 
vou ask him to loan you? A. I think it was $100.00” 
(pp. 726-727). Dent didn’t care whether he made 
proof on the claim or not. “Q. Now, do you remem- 
ber that vou had $400.00 which you paid at the land 
office when vou made your proof? A. $400.00? Q. 
Yes, sir. A. No, I didn’t have $400.00. Q. Well, 
you must have, or somebody had it, because you paid 
$400.00 for the land in the land office. A. Well, of 
course, [ must have had it if that is what it is.” Colby 
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gave Dent the proof money on the street and then ac- 
companied him to the land office (pp.728-729). Emory 
and Charles Smith were at the land office at the time 
Dent made proof. Dent, Emory, and Smith left the 
land office together and met Colby, and Dent sold his 
claim through the latter and executed a deed for it 
within an hour after making proof. Colby gave him 
$100.00 (pp. 729-730). “Q. Do you know that you 
made the deed to Kester and Kettenbach? <A. I 
don’t know, I didn’t read the deed” (p. 730). Dent 
said “I talked to Mr. Emory when he was at my place 
of business where I could get the money and he told 
me he could let me have the money, so I didn’t pay any 
more attention to it.” The transaction turned out 
just as Dent understood that it would from the start. 
Dent had no recollection of spending any money of 
his own for the expenses of taking up this timber 
claim. He understood from the first talk he had with 
Emory he would get $100.00 out of it and he wouldn’t 
have taken it up if he hadn’t been told that (p. 731). 
At final proof Dent testified that the money with 
which he purchased the land he had earned part of, and 
had borrowed the balance (p. 3834). Dent made 
proof June 23, 1903, and receiver’s receipt was issued 
to him at the same time. On the same date he exe- 
cuted a deed to Kester and Kettenbach conveying title 
to his claim and the same was recorded at the request 
of Kester August 10, 1903 (p. 732). 


-THE SMITH ENTRY. 


Charles Smith made a timberland filing April 2, 1903 
(p. 2999). He was at that time employed by Fred 
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Emory, and when he was working in the woods he was 
paid $40.00 a month (p. 2995). He and Joseph B. Clute 
asked Emory to locate them on a timber claim and 
they didn’t have the money with which to purchase a 
claim, and they advised Emory to that effect and 
Emory said he would “back them up.” This was De 
fore they filed on the claim. Smith and Clute were 
together when the conversation relative to locating on 
the claims was had with Emory, and Smith and Clute 
both came down to file at the same time (pp. 2995 to 
2999). Smith received the money with which to make 
proof from Emory. Emory and Dent accompanied 
him to the land office when he made proof (pp. 3004- 
3005). His best recollection is that Emory gave him 
the $412.00 that he paid into the land office when he 
made proof. Is not sure, however, and it might have 
been Colby. Smith and Clute talked over the matter 
of-selling the claims together and they negotiated the 
sale through Emory the day they made proof and 
immediately afterwards (pp. 3007 to 3010). Smith and 
Clute went to an office together and had the deeds pre- 
pared (pp. 3010-3011). Smith got $600.00 for the 
claim, and after he returned the money that had been 
advanced to him he had very little left (pp. 3018 to 
3015). At final proof Smith testified that the money 
with which he paid for the land he had earned most of 
and had borrowed $200.00 (p. 4065). Smith made proof 
June 23, 1903 (p. 2999). Receiver’s receipt and the 
deed conveying title to his claim to Kester and Ket- 
tenbach are dated the same day and recorded at the 
request of Kester August 10, 1903 (pp. 1510-1511). 
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SUMMARY OF EVIDENCE CONCERNING EMORY AND COLB 
GROUP. 
Notwithstanding the fact that the six entrymen con- 
veyed their claim to Kester and Kettenbach on the 
same day on which they made proof, and none of whom 
received as much as $200.00 above what his claim had 
cost, in making proof, several hours before, Bishop 
swore that his claim was worth $1,000 (p. 4061); Clute 
swore that his was worth $1,500 (p. 3887); Dent testi- 
fied that his was worth $2,000 (p. 3834); Evans stated 
that his claim was worth $1,200 (p. 2913); Newman 
swore that his was worth $1,000; and Smith swore 
that his was worth between $2,000 and $2,500 (p. 4064). 
Though Robnett’s recital of the conversations and 
arrangements that took place in the Lewiston National 
Bank between Colby and Kester relative to this group 
of entries, showing that the entries were made pur- 
suant to an agreement between the entrymen and 
Emory, the entrymen to be furnished the money with 
which to take up and purchase the claims and to pay 
the stipulated price for them after proof, and that this 
arrangement was detailed to Ixester and he had agreed 
to take over and complete the agreement on the same 
terms, is denied by those stated to have had the con- 
versations; Robnett’s testimony is corroborated in part 
by the testimony of Kester, Kettenbach, Emory, and 
Colby, witnesses for the defense, and the portions of 
his testimony that are contradicted by said persons are 
strongly supported by the contemporaneous facts and 
circumstances, and a reading of the testimony of the 
entrymen—Bishop (beginning p. 2976 of record), New- 
man (p. 671 of record), Dent (p. 716 of record), and 
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Smith (p. 2995 of record), seems to us to be conclusive 
that all of the entries of this group were made pursuant 
to an antecedent agreement with Emory that the 
entrymen, in consideration of his furnishing them the 
money with which to enter and perfect their entries, 
would after proof convey the same as Emory directed 
for an amount certain. 

Dent’s testimony is especially significant in this 
respect. He was sought out by Emory and solicited 
to make an entry, Emory telling him he could make 
$100.00. He paid no location fee, and the money was 
furnished him with which to purchase the land, but he 
does not remember the amount, and he conveyed to 
Kester and Kettenbach within an hour after making 
proof and received. the promised $100. 00. 

A great part of the conversation related by Robnett 
is also told by Colby in his testimony, but Colby, 
Kester, and Kettenbach deny that a prior agreement 
with the entrymen was spoken of; Colby also testifies, 
as does Kettenbach, that the conversations were had 
with Kettenbach and not with Kester. This is merely 
another form of an attempted impeachment of Rob- 
nett in like character to that where the testimony of 
Robnett and the evidence of Lambdin point to the 
conclusion that Kester tried to induce Hutchings to 
make an entry for their benefit, and Kettenbach tes- 
tifies that it was he who had the conversation with 
Hutchings. 

So fearful was counsel for the defense that Colby in 
his testimony might have corroborated Robnett in 
this regard counsel invited the following colloquy: 
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Mr. TANNAHILL: 


Q. I will ask you, Mr. Colby, if at this first 
conversation which took place between you— 
well, I will ask you who you first talked to 
about these transactions? I understood you to 
say Mr. Kester. Is that nght? 

A. You mean who of the defendants? 

Ce Yes. 

A. Myr. Kettenbach. Did I say Kester? I 
never talked with Kester about it at all (pp. 
3086-3087) . 

And again in the testimony of Mr. Emory, who 
testified on behalf of the defense in referring to his 
inability to get the money for the entrymen to make 
proof from a Mr. Skinner, said: 

* %& * And so I told him to see other par- 
ties, and he told me he would, and one day he 
said he was talking with Mr. Kester, I think, 
in regard to it~ 

Q. Mr. Kester, or Mr. Kettenbach? 

A. I wouldn’t be sure whether it was Kester 
and Kettenbach or Mr. Kettenbach * * * 
mp. 5119). 

Before the entrymen had applied to make thei 
filing Emory evidently knew that the entrymen did 
not have the money with which to purchase the land 
and had agreed to furnish it for them, as Mr. Colby, 
testifying said: 

* * %& Myr. Emory had been engaged in 
locating parties on timber, had made a business 
of it, and finally located them on timber, and 
I think Mr. Emory spoke to me about money 
matters before. they were located, saying that they 
hadn’t the funds to prove wp with, and asked me 
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my opinion as to whether there would be any 
trouble in getting a loan to prove up with, and 
I told him I thought not, if they got good 
claims (p. 3083). 

Robnett testified that on the day the entrymen made 
proof Colby came to the bank and talked with Kester 
in Kettenbach’s private office, and that Kester directed 
him (Robnett) to bring to him $2,400.00 in currency and 
to make a cash item for the money, which he did (p. 
Zone). 

If Robnett did not hear the conversation he related 
and did not take out of the cash of the bank the amount 
of money he states at the direction of Kester and give it 
to him and put in the place thereof a cash item, the 
money that was used for this purpose on that occasion 
would have been charged in the regular way to the 
account of Kettenbach in the ledger of the bank. 

Colby testified as follows: 

Q. And how much money did you get from 
Mr. Kettenbach for these gentlemen to make 
their proof? 

A. I think I handed them $420.00. 

Q. Apiece? 

A. Ves, sit’: 

Q. How much money did you get from Mr. 
Kettenbach? 

A. I got all of it from him. 

Q. Twenty-five hundred and some odd dollars, 
wasn’t it? 

A. I don’t know; there was six of them. 

Q. Well, six times four hundred and twenty is 
2520. Is that the amount you got from Mr. 
Kettenbach? 
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A. Yes, sir; I guess it must be. I didn’t get 
it all at once, though. Mr. Robnett there seems 
to have stated that he brought in $2,500.00. It 
didn’t all come in at once (p. 3093). 


As to this matter Mr. Kettenbach testified: 

I know that Mr. Colby got the money, and, 
I am not certain, but I think, I Just told him to 
draw his check for just the amount that he 
would need, and to attend to the whole matter. 
I know I was busy with something else, and I 
had perfect confidence in Mr. Colby, I had 
known him for a long time, and I think I told 
him to attend to the whole matter, and attend 
to drawing up the mortgages and notes and 
everything, and to deliver them to me properly 
perfected (p. 3438). 

At the date of the making of the final proof of these 
entries Colby had no account at the Lewiston Na- 
tional Bank (pp. 3685-3686), and if he had given a 
eheck in that amount it would necessarily have been 
taken care of as a cash item by Kester and Ketten- 
bach, as were the O’Keefe checks, the Dwyer checks, 
and the Steffey checks, to be mentioned hereafter, 
and it was not a bank transaction, as, according to 
Kettenbach, mortgages were to be taken. 

Thus, four of five of these entrymen were in the 
employ of Emory and Colby and were working at that 
time on the township upon which they entered; Dent 
was not employed by this firm regularly, but was 
sought by Emory and was not charged a location fee. 
None of:them had the money with which to purchase 
the claim, and this was known to Emory and that 
intelligence conveyed to Colby before the entries 
were initiated. 
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Kettenbach, either for himself, or himself and Kester, 
furnished the money for the purchase of these claims, 
and the six claims were deeded to them the day proofs 
were made, within a few minutes or several hours there- 
after. In no part of the transaction did the entrymen 
act independently, but were moved from place to place 
by Emory and Colby and did as they directed. Emory 
had been to the bank for the purpose of securing the 
money for the entrymen, and if the testimony of Ketten- 
bach and Colby to the effect that they were to give 
notes and mortgages to secure the money furnished is 
to be credited, Emory knew it. Notwithstanding that 
fact, within a few minutes after the money was gotten 
from Kettenbach or Ixester and delivered to the entry- 
men IXmory accompanied the entrymen to the land 
office (which was in the Lewiston National Bank Build- 
ing on the floor above the bank) (p.3005), appeared as a 
witness for three of said entrymen, and testified that 
they had sufficient money of their own to pay for this 
land and to hold it for six months without mortgaging 
it (pp. 3129-3138). Emory immediately after proof 
accosted Colby and stated that the entrvmen desired to 
sell the claims. 


THE CORNELL ENTRY. 


The next entry made was that of Ivan R. Cornell, in 
which the initial papers were filed June 19, 1903. This 
entry was procured by Kester under a positive prior 
agreement that Cornell would make the entry, Kester 
to furnish all the necessary money for the purpose and 
Cornell to convey the title to his claim to Kester for 
$100.00. The facts surrounding this claim are signifi- 
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cant as showing that Kester, Kettenbach, and Dwyer 
were still pursuing the same methods in procuring entry- 
men, to make entries under antecedent agreements, as 
they had with the first one they had procured, the 
Lambdin claim, in April, 1902, fourteen months prior 
thereto; Kester, Ixettenbach, and Dwyer each per- 
formed an important function in the procuring and per- 
fecting of this entrv and of obtaining the title to the 
same. They also show the perfect understanding that 
Kester, IXkettenbach, and Dwyer had among themselves 
in their concerted endeavor, and are further corrobora- 
tive of Robnett’s statements of their timber transac- 
tions and of the character and financial standing of the 
persons they were using as their tools. 

Asa boy years before, Cornell had gone toschool with 
Kester at Portland. At the time of making his entry 
he was practically an indigent about the streets of 
Lewiston, and had no regular employment. Kester 
stopped him on the streets of Lewiston one day, and in 
the conversation which followed, Cornell told Kester 
that he was out of work, and asked him if he could 
secure him some employment. Several days later, 
Kester again met Cornell and told him that he was 
unable to find him any employment. Cornell stated 
that he was short of funds, and Kester “made him 
some little advance.”” Later Cornell went to the bank 
and Kester loaned him $10.00 (pp. 3161-3162). 

Dwyer testified Cornell was engaged in picking 
cherries for White Brothers (p. 3401). 

Kettenbach testified that Cornell worked in his yard 
cutting grass, and also had worked in the yard of 
Frank Kettenbach, who lived next door (p. 3500). 
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Prior to filing, Cornell had been employed by both 
the register and the receiver of the land office splitting 
wood for them (p. 2817). 

This is the man whom Kester followed to his lodging 
and induced to agree to enter a timber claim upon the 
conditions before stated, and the claim that Cornell 
entered was Dwver’s homestead (p. 3330). 

The testimony of Cornell to the effect that atter 
Kxester and Dwyer had coached him as to how he 
should answer the questions to be propounded to him 
at the land office from a list of questions they had in 
their possession, the answers to which were written in 
lead pencil, which list, after that important function 
was performed, was given by Kester to Robnett, 
strengthens and corroborates the testimony of Robnett 
as to the confidential relations that existed between 
him and Nester and Kettenbach, and especially of their 
relations concerning timber matter. 

Cornell's testimony is to the effect that every dollar 
he used in the transaction was furnished him either by 
Dwyer or Kester, even the twenty-five cents necessary 
for notarial fee incident to some step taken im the 
filing of the claim, and his testimony is entirely con- 
sistent on this point, as from his financial condition, 
which was known to Kester, Kettenbach, and Dwyer, 
he had nowhere else to get it. 

Ivan R. Cornell, who made a timberland entry June 
19, 1903, testified that he had known Kester a number 
of years, having gone to school with him as a boy at 
Portland. At the time he took up his timber claim was 
residing at Lewiston. He had no regular employment, 
but was doing odd jobs. One afternoon in June, 1903, 
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Kester followed him to his room and asked him if he 
had ever used his stone and timber right. Cornell 
replied in the negative (pp. 2801-2802). Kester told 
him he knew of 2 place where he could use his right and 
told him if he would file on the claim he had in mind he 
would pay all the expenses of going to look at the land 
and all the expenses in connection with the filing and 
furnish the purchase price at final proof, Cornell to deed 
the claim to him after he got title and Kester would pay 
him one hundred dollars. Kester told him that that 
would be stretching the law. Jester asked him if he 
would agree to take up the land under those conditions. 
Witness replied “I guess so.”’ Kester told him to meet 
Dwyer at the railway station the next morning (pp. 
2802-2803). Cornell did not even know where thev 
were going, but met Dwyer at the ticket office where the 
latter bought two tickets. He had never talked to 
Dwyer about a timber claim and did not advise Dwyer 
what he was there for. The claim that he was shown 
by Dwyer, Dwyer stated was x homestead claim that 
was to be relinquished. Thinks Dwyer told him it was 
his own homestead. (Dwyer says it was his home- 
stead. In going to the timber Dwyer remarked that 
the timber they passed through belonged to parties 
who were associated with him (pp. 2803 to 2812). 
Cornell did not pay any of the expenses of the excursion 
to the timber. The conversation with Ixester was 
before he had even viewed the timber. The day after 
his return from the timber Cornell went to the Lewiston 
National Bank to meet Dwyer, having made an appoint- 
mentawith him for that time and place to receive the 
relinquishment. When Dwyer arrive Ikester was at 
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luncheon. Shortly thereafter Kester and Kettenbach 
returned to the bank from luncheon and Kester, Ket- 
tenbach, and Dwyer went into Kettenbach’s private 
office in the bank (pp. 2806-2807). After the confer- 
ence between Kester, Kettenbach, and Dwyer, Dwyer 
came out of Kettenbach’s office with the relinquishment 
for the homestead in his hand. He stated to Cornell 
that he was ready to go upstairs to the land office. 

At the time Dwyer gave Cornell $8.00 for filing fees. 
Dwyer took him upstairs to the office of a lawyer by the 
name of Mullen to prepare the filing papers (p. 2809), 
Cornell did not know the names of witnesses that were 
necessary for final proof and Dwyer suggested Wm. iP 
Kettenbach and two others (p. 2811). Later Nester 
gave Cornell $1.50 to pay Mullen for preparing the 
papers (p. 2812). Shortly thereafter Kester gave him 
£0.25 and a blank paper to take to a notary public and 
have acknowledged. Thinks it was a second relin- 
quishment. After the notary put his seal on it he 
returned to the bank with it and gave it to Kester. 
IXester asked him to sign it and have Robnett and 
Bradbury, a clerk in the bank, witness his signature. 
About a week before final proof Kester met him on the 
street and advised him of the time that proof was to be 
made (pp. 2815-2816). Before final proof -Cornell dis- 
cussed with Kester the answers he should make at the 
land office relative to where he had received the money 
to purchase the land. Prior to filing Cornell had 
worked for the register and receiver, splitting wood for 
them. IXester told him to come in the morning he was 
to make proof and he would go over the questions with 
him. In compliance with this agreement he went to 
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the bank and met Dwyer, who advised him that 
Kester was waiting to see him and he had better go in 
and talk with him. Wester had a set of final proof 
papers with the answers to the questions written in lead 
pencil; handed them to Dwyer and Dwyer and Cornell 
went into IXettenbach’s private office (pp. 2817-2818). 
IKxettenbach was in his office at that time. While they 
were going over these questions some person called to 
see Kxettenbach and the latter suggested that Dwyer 
take Cornell into the directors’ room. After going over 
the questions with Dwyer they went into the banking 
part of the building and Cornell gave the questions to 
Ixester, telling him he was through with them, and 
IXester handed them to Robnett. Ixester then figured 
up the amount of money it would cost to pay for the 
land and handed Cornell $360.00 (his claim was for 138 
acres) (pp. 2818-2819). Dwver and Cornell returned to 
the directors’ room, and then went upstau’s to the land 
office. The money [xester had given him was to pay for 
the land. Shortly after they went to the land office 
Cornell went back mto the bank and told Kettenbach 
that the receiver would be ready for him to testify in 
regard to Cornell’s claim in about twenty minutes. At 
the taking of proof the receiver in observing the answer 
that Cornell had made that he was getting the money 
from his father remarked that it looked to a man up a 
tree like Dwver had—or that he was going to deed the 
land back to Dwyer after making final proof, and 
Cornell told him “‘no.”’ (pp. 2820-2821). Immediately 
upon leaving the land office and he had gotten to the 
street Dwyer stated that he had a deed for Cornell to 
convey the land to Nester and Ixettenbach and asked 
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him to take it over to Otto Nettenbach and to acknowl- 
edge the deed before him (p. 2822). This was within 
ten minutes after he made proof. Cornell told him that 
before he executed the deed he wanted to see Nester. 
That evening Ixester met him and asked him if he had 
executed a deed and said that he had better do it. 
Cornell repeated to Kester the remarks made by the 
register about there being a man around for the purpose 
of investigating that and other claims. Nester replied 
that that man was looking into timber trespass cases 
and that as to investigating violations of the timber 
laws, nothing of that kind would happen in Idaho (pp. 
2822-2893), and if any such thing should occur that he, 
Kester, would be the man they would get after, and 
further remarked *‘ You, Dwver, and I are the only per- 
sons that know anything in regard to this agreement,” 
and “if we all deny it how can any trouble come to us?” 
IXester asked him to come into the bank the next day, 
He wanted to change the date of the deed. Cornell 
again went to the bank and went into Kettenbach’s 
private office with ettenbach and there he changed the 
date of the deed (p. 2823). IWettenbach stated that he 
didn’t intend to have the deed reeorded for six months 
and that he would want another one later on and stated 
that he had already made arrangements to transfer the 
title (p. 2824). Kester also said that when that time 
came he would ask him to make another deed, which he 
did later and returned it to him. Acknowledged the 
deed before Otto Kettenbach. The second deed was 
made to Wm. F. Kettenbach and Geo. H. Kester. A 
day or two later IXester told him to come into the bank 
and he would pay him the money (pp. 2825-2826). The 
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next day he went to the bank and Kester paid him the 
money. ‘The money was paid six or seven days after 
proof. Kester having loaned Cornell small sums of ~ 
money, when the settlement was made, gave him $85 
or $86. Part of it was paid in cash and for the halanee 
he gave Cornell a certificate of deposit. The certificate 
was for $55. ester told the teller to give him the 
certificate of deposit (pp. 2826-2827). Thinks he made 
a second deed to Ixester and Kettenbach September 29. 
When the second deed was made Ixester returned the 
original deed to Cornell which he burned. In the 
summer of 1905 Cornell met Ixester in the Imperial 
Hotel, Portland, Oreg. While in the hotel Kester 
came in and began talking to him about grand jury pro- 
ceedings at Boise at which Cornell had testified in the 
previous July. Kester told him that he, Cornell, would 
have nothing to fear and that he would see him again. 
When Kester first talked with him about taking up a 
claim it was Cornell’s understanding that he was to look 
at a claim with Dwyer, make application and after get- 
ting title from the Government to deed it to Kester and 
get $100 (pp. 2827 to 2830). Exhibits offered on page 
9831. Robnett testified that in the spring of 1903 
Kester came into Kettenbach’s office and stated that 
he had met an old schoolmate of his from Portland, that 
he had gone to school with him at Bishop Scott's Acad- 
emy, that he seemed to be in hard straits and that he 
had spoken to him about taking up a timber claim and 
said “I spoke to him about taking up a timber claim 
and that we would give him $100. He needs the 
money bad and think he is going to take the offer, and 
I think we can put him on the claim that Bill Dwyer is 
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holding as 2 homestead.’ Kettenbach asked Kester 
if he could depend upon Cornell (p. 2229). Kester 
replied—“ Yes, I believe he will come through and sell 
his right for $100.’ NKettenbach told Kester to see 
Dwyer about taking him to the land and that if every- 
thing was all right for him to go ahead. Robnett tells 
of a number of conversations had between Ixester and 
Cornell at the bank (p. 2230). Cornell made proof 
September 10, 1903, and the deed conveying the claim 
to Kester and Kettenbach is dated September 29, 
1903 (p. 2831). 


THE HAEVERNICK ENTRIES. 


The next two claims are those of Wm. Haevernick 
and wife, entered in October, 1903, both of whom were 
in a company, together with Frank Kettenbach and 
two others, of which Frank Kettenbach was president, 
and whose claims were conveyed to Frank Kettenbach 
in some sort of a settlement that they had with him 
in the company. ‘The testimony relative to them is 
reported on pp. 470 to 490 of the record. 

The next entries in the suits were made April 25, 
1904, when several additional townships were thrown 
open to entry to the public. It is in these townships 
that Kester, Kettenbach, and Dwyer gave full rein to 
their rapacious greed in the acquisition of Government 
timber lands. From the dates of the entries it would 
appear that for the period of ten months between the 
entry of the Cornell claim and those initiated April 25, 
1904, the combination had remained inactive, while, 
in fact, their operations were more continuous, bold, 
and fruitful than any during their concert of action. 
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There was to be an opening of several new town- 
ships, well timbered, in the near future, no definite 
date for the opening being fixed, that time depending 
upon the date of the filing of the surveys by the Gov- 
ernment, and, as provided by statute, the land to 
be opened to the public for entry sixty days after the 
filing of the plats of survey. Under such circum- 
stances it was the habit of persons to squat upon 
quarter sections, pretending to select the same for a 
homestead, and in the event the State did not, in the 
exercise of its preference right of selection (which was 
sixty days after the plats of survey were filed), select 
these homesteads the persons who had located upon 
the unsurveyed land within said townships would be 
entitled to make a homestead filing upon the same, or, 
after having made such filing, change the same to a 
timber and stone filing, thus giving said squatter the 
advantage to make a timber «and stone filing over all 
others. 

On February 24, 1904, the plats of survey of twps. 
fetes. 6 EK. and 6 E., and 38 N., Rs. 5 B. and 6 
E., and 40 N., R. 5 E., B. M., were filed in the land 
office at Lewiston, and these lands became subject to 
entry, according to law, April 24, 1904 (pp. 1551, 1552, 
1553, 1556). These are the lands that were the object 
of the combination’s special design. 

Robnett testified that in May, 1902 (should be 1903), 
Kester told him that Dominick Cameron, a timber 
eruiser, had cruised out and surveyed about eighteen 
claims in one of said townships and that Kettenbach 
was going to take a couple of said claims and had his 


cousin Solomon Caldwell and one Low squatting 
74190—13——9 
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thereon, and suggested that he and Robnett also 1ocate 
several of said claims and file on them when the same 
became open to entry; later the matter was thor- 
oughly discussed between Kester, Kettenbach, and 
Robnett in the directors’ room of the bank and it 
was arranged that Kester and Robnett should have 
cabins built on several of the claims and put one 
McGee upon the claims to hold them for them. Kester 
stated that they should: build cabins before the sur- 
veyors came along and that he had it arranged with 
the man in charge that he would make a notation on 
the maps which would indicate their claims at the 
land office. If the State did not select the claims 
upon which they were to put squatters, they pro- 
posed to get some one to file homesteads upon them 
after the land became open to entry and later to re- 
linquish said homesteads and file on the claims under 
the timber-land act. Later Kester, Robnett, _ and 
McGee went into the Pierce City country, each se- 
lected a claim and McGee was to build a cabin and hold 
the claims for them. For holding the land until the 
plats were filed McGee was to be paid $100 and all 
his expenses (pp. 2211 to 2216). 

At pages 3180 to 3186 portions of Robnett’s testi- 
mony were read to Kester and he was asked whether 
oer not such conversation was had, to which he 
answered no. He does not, however, deny that he, 
Robnett, and McGee went into the timber beyond 
Pierce City, or the arrangements which Robnett 
states was made with McGee; that the persons whom 
Robnett says were there were in fact there and cor- 
roberates Robnett’s testimony in part as follows: 


Answer by Kester: 


Well, I think there was something about the 
MeGee proposition; that is, I wanted to get one 
claim up there, and as I remember it the claim 
that Clarence wanted was near that one, and 
that McGee was to build a cabin, and do some 
improvements there, in the meantime—to make 
the required improvements for a squatter’s 
claim; and that is all I remember about it 
@, 3182). 

Kettenbach does not deny the part of Robnett’s 
statement to the effect, that he, Kettenbach, had a 
couple of persons holding claims for him in the Pierce 
country (p. 3455). 

So in the spring of 1903, Kester and Kettenbach were 
making ready for the opening of the townships above 

mentioned, and in the fall, in October of that vear, 
| they made further preparation by having Dwyer take 
into those townships nineteen entrymen who later form 
the line up at the land office the day of the opening 
(April 25, 1904), composed of George H. Kester and his 
relatives; the kinsfolk of Wm. F. Kettenbach, the entry- 
men who were procured to make entries by Kester and 
Kettenbach and also the entrymen procured by O’ Keefe, 
Kester’s partner, and Dwyer. Also in said township 
are about sixteen entries that Dwyer contested, and 
these claims were acquired by Kester and Kettenbach 
through relatives of Kester, and entrymen procured 
by Dwver to fileuponihem. _ 


THE ‘‘ LINE UP” AT THE LAND OFFICE. 


As heretofore stated, said townships were not open 
to entry by the public until April 25, 1904 (pp. 1522, 
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1553-1556, 1551) and a week or ten days prior to that 
day persons*began to form in line at the door of the 
land office at Lewiston to await the day on which they 
could file on said claims, and on the morning of April 
95, 1904, there were in line at the land office the follow- 
ing-named persons 1n the order in which they appear 
below: 

1. Jackson O’ Keefe (partner of Kester). 

2. Charles W. Taylor (nephew of O’ Keefe). 

3. Joseph H. Prentice (employed by Kester and 
O’ Keefe). 

4. Edgar J. Taylor (nephew of O’ Keefe). 

5. Edgar H. Dammarell (brother-in-law of Prentice). 

6. George H. Kxester (defendant). 

9. Guy L. Wilson (son-in-law of Mrs. Justice). 

10. Edna P. Kester (wife of Kester). 

11. Frances A. Justice (mother-in-law of Wilson). 

12. Fred E. Justice (son of Mrs. Justice). 

13. Elizabeth Kettenbach (aunt of Kettenbach). 

14. Elizabeth White (mother-in-law ‘of Kettenbach). 

15. Wm. J. White (brother-in-law of Kettenbach). 

16. Mamie P. White (sister-in-law of Kettenbach). 

17. Martha E. Hallett (housekeeper for Kester). 

18. Daniel W. Greenberg. 

19. David S. Bingham (employed by Kester and 
O’ Keefe). 

24. Hattie Rowlan. 

25. Wm. McMillan. 

Each of the above-named persons were induced to 
make an entry either by the defendants Kester, Ketten- 
bach, and Dwyer personally, or by one of their agents; 
and said entrymen made their entries in accordance 
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with a prior agreement or understanding that they 
would convey the title acquired to the defendants or as 
they should direct; and the entrymen did convey the 
claims so entered to Kester and Kettenbach or to 
Kittie Kk. Dwyer, except Martha E. Hallett and the 
kinsfolk of Kester and Kettenbach who still hold the 
titles to the entries made by them for the benefit of 
said defendants. 

We will refer to the evidence concerning the nineteen 
entries forming the line-up; and the contests, seriatim 
and in sequence. 


THE O’KEEFE GROUP. 


The entrymen forming the O’ Keefe group are Jackson 
O’Keefe, Charles W. Taylor, Joseph H. Prentice, Edgar 
J. Tavlor, Edgar H. Dammarell and David =. Bingham. 
Thev each made an entry April 25, 1904, and held 
places in the line Nos. 1, 2, 3, 4, 5, and 19, respectively. 

Robnett testified in regard to the entries of J. O’ Keefe, 
David 8S. Bingham, Charles W. Taylor, Edgar |. Tay- 
lor, Joseph H. Prentice and Edgar H. Dammarell, 
which were spoken of as the “O'Keefe entries” that he 
knew Jackson O’ Keefe in his lifetime and was present 
at a number of conversations that took place at the 
Lewiston National Bank between Kester and O’ Keefe, 
and Ixester, Kettenbach, and O’ Keefe (pp. 2235-2236) ; 
that in the fall of 1903 or the spring of 1904 he heard a 
conversation between Kester, Kettenbach, and O’ Keefe 
in the bank in which these entrymen were named as 
being some that O’Keefe could secure to file on timber 
claims at from $150.00 to $200.00 each; that O’ Keefe 
was then authorized by Kester and Kettenbach to pay 
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all the expenses of said persons in connection with the 
claims by drawing checks on the bank and keeping a 
memorandum of it (pp. 2239-2240); that there were 
several different conversations between said parties in 
regard to these claims which were always mentioned as 
the “O'Keefe claims” (p. 2241); that prior to the time 
final proof was made on said claims O’ Keefe was in the 
Lewiston National Bank and was told by Kester that 
when the claims were ready for proof that O’Keefe 
should come over to the bank and get the money and 
give it to the entrymen, then tuke them up to the land 
office and afterwards look after the transfer of the 
titles; that O’ Keefe did get the money at the bank for 
the entrymen to make proof and gave checks for the 
amount, which were held in the bank as cash items and 
then taken up by Kester and Kettenbach; that Kester 
and O’Keefe were interested in an irrigation project at 
Cloverland, Wash., being joint owners of the same 
(p. 2242); that at different times the six claims were 
deeded to Kester and Kettenbach and were paid for by 
them (p. 2243), that Robnett was a bookkeeper in the 
Lewiston National Bank at that time and he worked 
on the depositors’ ledger; he also worked at the window 
adding up the cash items, etc., and had charge of the 
different books in which these different accounts were 
run, “So I knew how the transactions was entered 
there and also the Asotin Land & Irrigation Company, 
there was some of these items went there, and aiter- 
wards they were taken up and settled by credits in 
disposing of it’”’ (p. 2244) and finally all cash items of 
O’Keefe were taken up by Kester and Kettenbach 
(p. 2244); that at the time of the line up at the land 
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office April 25, 1904, the defendants had about 18 
entrymen in line in which the O’Keefe claims were 
mcluded (p. 2253) ; that the location fees of the O’ Keefe 
entrymen were paid with a new $100 bill which was the 
property of the Lewiston National Bank, being handed 
about from one entryman to the other and returned to 
the bank in the evening (p. 2280). 


THE CHARLES W. TAYLOR ENTRY. 


Charles W. Taylor, who was in the line-up and made 
an entry April 25, 1904, testified that he has resided at 
Asotin, Washington, for fifteen vears. He is a nephew 
of Jackson O'Weefe and brother of Edgar J. Taylor. 
O’IXeefe and Kester were in partnership in the irriga- 
tion business in the fall of 1903 and the spring of 1904 
(pp. 1058-1059). Jackson O’Keefe spoke to Taylor 
about taking up this claim in the fall before he filed. 
He, O’ Keefe, said he was going to take one and wanted 
Taylor to go with him and enter one, too (p. 1060). 
O’Keefe asked him to talk to his brother, Edgar J. 
Taylor, and Joseph H. Prentice and Edward Dammarell 
with a view of inducing them to take up claims also. 
The proposition of O'Xeefe was that he would furnish 
the expenses for the entrymen and the money with 
which to purchase the claims. Taylor at that time 
was working for O’lxeefe and Isester. That was the 
first conversation that Tavlor had with O’ Keefe about 
timber claims. ©’Keefe was to furnish the money to 
take up the claim and then was to give Taylor $150.00 
over and above all expenses for the claim (pp. 1061- 
1062). O’Keefe told Taylor to tell Prentice and Dam- 
marell and his brother that he would make the same 
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agreement with them. Taylor said he saw them and 
repeated what O’Keefe had said. When they started 
for the timber O’ Keefe told Taylor that George Kester 
and some more of them were taking up claims (p. 1062) ; 
that George Kester was going in there with a erowd to 
take up claims. Taylor agreed with O’ Keefe to take a 
timber claim up in compliance with said arrangements. 
The agreement was made two or three weeks before 
thev started to view the timber. Those who went 
with Taylor to the timber were O’Keefe, Edgar J. 
Taylor, Prentice, and Dammarell (p. 1063). Taylor 
went to Lewiston and met O'Keefe at the depot and 
from there they went to Orofino. O’Keefe paid the 
expenses of the trip. From Orofino two of the party 
went on horseback and the rest in a hack to Pierce City, 
about 30 miles, and then 7 or 8 miles bevond Pierce 
(p. 1064). They were away from Lewiston two or 
three days, and Taylor paid no expenses whatever on 
the trip. He then returned to Asotin and did not file 
for several months (p. 1065). Wm. Dwyer went over 
the claim with him. He had no arrangements with 
Dwyer about paying a location fee. O’ Keefe advised 
Taylor when to go to Lewiston and make his filing. 
Taylor stood in line at the land office for almost a week 
before he filed (p. 1066). O’ Keefe brought him his sworn 
statement and other papers while he was in line waiting 
to get into the land office. O’Keefe also gave him the 
money to pay the filing fee at the land office (p. 1067). 
When Taylor went to Lewiston to make final proof two 
months later the same persons came with him that 
had been with him all the time—Prentice, Dammarell, 
and his brother. He saw O’Keefe on that occasion 
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and paid $400 into the land office at that time, which 
Mr. O’ Keefe gave him. Taylor had not asked him for 
the money (p. 1068). “Q. Now, did I ask you what 
you were to do with this land, in your first conversation 
with Mr. O’IXeefe, what you were to do with this land 
to make that $150.00 ?—-A. Iwastosellittohim.”’ Later 
O'Keefe told Taylor he couldn’t do what he had agreed 
to do. He said that he and Mr. Kester were taking 
up this land, and that Taylor was to convey to him to 
get the $150 (p. 1069). Taylor was to sell the claim 
to him after he got the patent for it. That arrange- 
ment was made before Taylor went to see the land, 
but O’ Keefe changed that and said he couldn’t do that 
(p. 1070), and that said George Kester had advised him 
that it couldn’t be done that way, but he went right 
on and took up the timber and intended to convey it 
to him just the same. ‘He thinks O’ Keefe said that 
George told him he couldn’t make no agreement of that 
kind or something to that effect’”’ (pp. 1070-1071). At 
final proof ‘Taylor testified that the money with which 
he purchased the land he had earned part and bor- 
rowed the balance and had had the same in his posses- 
sion two weeks (p. 1072). This answer was not true, 
and O’ Keefe told him to answer the question that way. 
He got a receipt from the land office the day he proved 
up, and either the next day or the second day after he 
turned it over to O’Keefe. Afterwards, when In- 
spectors O’ Kallon and Goodwin came around, O’leefe 
returned it to Taylor and told him to keep it until that 
thing was settled. He said it would look as though 
Taylor still owned the claim. Taylor had already con- 
veyed the claim. O’Keefe told him to tell the inspec- 
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tors that. he had his receipt, and the claim was his (pp. 
1072-1073). At the time Taylor made the deed 
O'Keefe said he wouldn't record it until the patent was 
issued. ‘Taylor made the deed two days after he made 
proof and got the $150 at that time (p. 1074). The 
deed was drawn and signed at Asotin. Taylor said 
he just went down there and made the deed and 
O'Keefe gave him $150.00. There wasn’t any dickering 
about the price or anything of that kind. O’ Keefe 
told them either on the road to the timber or when they 
returned from the timber that they would have to 
pay $100 location fee. ‘Taylor paid the location fee to 
Win. Dwyer the day he made proof. He got the money 
from O'Keefe for that purpose (p. 1075). O’lNeefe 
handed him £100 and told him to pay that to the 
locator. It was a new $100 bill. and he gave that to 
Dwyer (p. 1076). He proceeded in the matter of taking 
up this claim and disposing of it according to the under- 
standing and agreement he had with O’leete the first 
time he talked with him about the claim and after the 
second statement made by O'Keefe that he couldn't 
make an agreement there was nothing more said about 
it (p. 1078). The first conversation Taylor had with 
O'Keefe, he said that he and Kester were going into the 
timber and take timber (p. 1081). O’Neefe said that 
he and Kester were in together; that they were going 
into the timber and take up claims (pp. 1084-1085); 
and that he and the party were going in to take up 
claims for him (O’Keefe) and Kester. He understood 
O'Keefe was to get his claim and was to turn them all 
over to Kester himself. Taylor made the same propo- 
sition to his brother, to Dammarell, and to Prentice, 
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and they agreed to take up a claim under this same 
condition as he did (p. 1085). Taylor made proof on 
said claim July 11, 1904 (p. 1059), and conveyed the 
title to same to Kester and Kettenbach by deed dated 
July 12, 1904. Said deed was recorded at the request 
of the Lewiston National Bank January 20, 1906 
(pr 087). 
THE PRENTICE ENTRY. 

Joseph H. Prentice, who resided at Cloverland, 
Wash., took up a timber claim April 25, 1904. He 
testified that he was acquainted with Charles W. 
Taylor, Jackson O’ Keefe, Kester, and Dwver; that he 
was solicited to take up a timber claim by Charles W. 
Taylor, who was living in Asotin, fifteen miles from 
where Prentice lived; that Taylor went to Prentice’s 
home and asked him if he wanted to make some 
money. Prentice told him he did if he could do it 
honestly. ‘Taylor then spoke about taking up a tim- 
ber claim. Prentice said he had no money to make 
the entry or make proof, and Taylor said, ‘‘ Uncle Jack 
will lonn vou the money,” speaking of O’Ixeefe. Pren- 
tice asked him if he was sure and he said.‘ Yes, that he 
was getting money from him and Ed was getting 
money from him and that O'Keefe told him he would 
loan it to vou.” By Ed he meant Edgar J. Taylor 
(pp. 1225-1226). He told Prentice at that time that 
it would take about $550 to perfect the entry. He 
didn’t say what Prentice was to get out of it, but 
O’Keefe did. some days later he called upon O'Keefe 
at Cloverland and told him of the conversation with 
Taylor. O’Keefe said, “Yes, that is right. I will 
loan you the money and take your note for every- 
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thing” (p.1227), “your straight note for a year for 
the filing money and the proving-up money and the 
current expenses going up to see the timber and also 
to pay the locator.” Prentice asked if he thought he 
could ever sell it, and O’Keefe said, “ Yes, you can sell 
it. In case vou get tired of the deal, I will give you 
$150 over and above all expenses.” ‘That was before 
he went to see the land or filed application to enter. 
He went to view the land the following October with 
O’Keefe, Charley Taylor, Ed Taylor, and Ed Dam- 
marell. Dammarell is a brother-in-law of Prentice. 
In the first conversation Prentice had with O’ Keefe 
he asked what would happen if he couldn’t pay the 
note when it was due. O’Keefe said he wouid take up 
the note and that Prentice was sure of $150 at any 
rate. O’Keefe notified him when to go to view the 
timber (p. 1228). He gave Prentice a railroad ticket 
at Lewiston and furnished horses and paid for some 
meals on the way to the timber. Mr. Dwyer located 
him on the claim (p. 1228). After viewing the land 
with this party he returned to Cloverland. Hither 
©’Keefe or Charley Taylor notified him when he was 
to file and O’Keefe paid his expenses. He gave him 
about $20 either at Asotin or Lewiston for that pur- 
pose (p. 1230). He was at Lewiston nearly a week 
before he filed (p. 1231). He knew he could get $150, 
but he said he never promised that he would sell it for 
that (p. 1233). Prentice was not regularly employed 
and did not have the money with which to take up a 
timber claim. He was married at the time and his 
family consisted of wife and two children. I. N. 
Smith prepared the sworn statement for him. O’Keefe 
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told him to go there and his papers would be prepared. 
He didn’t pay anything for making out sworn state- 
ment. O’Keefe gave him the money to pay the filing 
fee in addition fo the $20 before mentioned (pp. 1233- 
1234). It was at Lewiston he got the money. The 
whole thing, you see, went in, it was counted $50.00 
for expenses for the whole transaction (p. 1236). He 
paid about $400 at the land office when he made final 
proof with money he had gotten from O’Keefe at 
Lewiston the same day that he made proof; O’Keefe 
gave him the money in the corridor of the land office 
and he used that money to purchase the land (p. 1237). 
O'Keefe took the receiver’s receipt. On the same day 
O’ Keefe also gave him money for his location fee and 
told him to give it to Dwyer. It was a new $100 bill 
and he gave it to Dwyer. He got $150.00 out of the 
claim from O’Keefe shortly after he had proved up 
(pp. 1238-1239). O'Keefe said no contract or agree- 
ment could be made to sell it. Before making final 
roop} at the land office O’ Keefe told him he was to say 
that he had borrowed the money from a friend (p. 1244). 
Prentice made proof July 11, 1904, and executed a deed 
dated July 25, 1904, conveying the claim to O’ Keefe 
(pp. 1245-1246). O’Keefe conveyed the claim by 
quit-claim deed to Kester and Kettenbach July 39, 


1904. Neither deed was recorded, however, until 
January, 1906 (p. 1715). 


THE EDGAR J. TAYLOR ENTRY. 
Edgar J. Taylor, a brother of Charles W. Taylor, 


entered a timber claim April 25, 1904. His brother, 
Charles W. Taylor, spoke to him about taking up a tim- 
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ber claim (pp. 1110-1111). He said if they would take 
a timber claim they could get the money with which to 
enter it and get the money to pay for the claim and 
sell it for $150 above cost as soon as they got title. 
They were to get the money for all expenses and the 
$150 from O’ Keefe, the $150 to be paid them after they 
had made final proof; that is, they could sell it to him 
at that price if they wanted to (pp. 1111-1112). On 
the trip to the timber, O’ Keefe said to Taylor that he 
would furnish them the money to take the claims and 
if they wanted to sell after they got title he would give 
them $150 over and above all expenses. It was with 
that understanding that he took up the claim—that 
he was to sell the claim. O’ Keefe furnished the money 
for the expenses from Lewiston to Pierce City and paid 
for the horses and other expenses from there on to the 
timber. They were five days going to and returning 
from the timber, and Taylor did not pay any of this 
expense; O’Keefe paid it all (pp. 1112 to 1114). He 
went to view the claim in October before filing in the 
following April (p. 1113). The party that accompanied 
Taylor consisted of Prentice, Dammarell, O’ Keefe, and 
his brother. He knew that Kester and O’Iseefe were 
in partnership at that time in connection with the 
Cloverland Irrigation Company; Kester was the presi- 
dent of the company (pp. 1114-1115). Taylor went 
to Lewiston a week before filing and joined the line of 
people at the land office. His brother, O'Keefe, 
Prentice, and Dammarell were also in the line. O’ Keefe 
gave them the money to pav their filing fees at the land 
office (pp. 1115-1116). Later he made proof with the 
money O’ Keefe had given him for that purpose in the 
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land office building. He paid $400 at the nnd office, 
all of which he had received from O’Keefe in cash. 
O’ Keefe also gave him $100 at that time with which to 
pay location fee. Dwyer located him, and though there 
had been no agreement with him to pay a location fee, 
O’ Keefe gave him $100 and told him to pay it to Dwyer. 
He paid it to him about the land office; it was a new 
$100 bill which he gave to Dwyer (pp. 1117-1118- 
1119). All the money that he paid into the land office 
at final proof he received from O’Keefe and the state- 
ment that he made in the land office, that part of it 
he had laid away and part of it he had borrowed, 
wasn’t exactly tte (p. 1119). He signed the deed 
either the day or the day after he made proof and was 
given the $150 by O’Keefe (p. 1125). Taylor made 
proof July 11, 1904, and on the following day executed 
a deed to Kester and Kettenbach, conveying title to 
his land, and received $150. The deed was recorded at 
the request of Lewiston National Bank, January 20, 
1906 (pp. 1132, 1134). 


THE DAMMARELL ENTRY. 


Edgar H. Dammarell, a brother-in-law of Joseph H. 
Prentice, who resided at Cloverland, Wash., in 1904. 
made a Timber and Stone entry April 25, 1904. He was 
acquainted with Charles and Edgar J. Taylor and 
Jackson O'Keefe (pp. 1171 to 1173). Dammarell said 
Charles Taylor solicited him and Prentice at Clover- 
land to make a timber land entry, saying that he was 
going to take up a timber claim, and requested Dam- 
marell and Prentice to do the same. Dammarell told 
him that he did not have the money. Dammarell 
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thinks that in the conversation with Taylor something 
was said as to the value of the claims and what thev 
would net them (p. 1174). O’Keefe furnished Dam- 
marell all incidental expenses of going to and from 
viewing the timber claim; the fee for preparing entry 
papers and for filing the same at the land office; the 
expenses of Dammarell of going to the land office from 
his home and return at the time he filed and also at the 
time he made his proof, and even paid the hotel bills, 
and gave him the $400 with which he made proof. 
O’ Keefe gave him this money at the Lewiston National 
Bank Building on the date that he made proof. On 
the same day O’ Keefe also gave him a $100 bill to pay 
Dwyer as a location fee. This he paid Dwyer in the 
hall outside the land office immediately after receiving 
it. He made the deed to O’ Keefe of his claim the next 
day and O'Keefe gave him $150 (pp. 1174 to 1190). 

“Q. And you got just exactly what Mr. Taylor told 
you you could get for it when he first talked with you? 
(p. 1189).—A. That is the point that I don’t posi- 
tively remember—what Mr. Taylor said. Mr. Prentice 
and I disagree as to what Mr. Taylor said at that time. 
We have talked it over several times, and I don’t re- 
member it as he does; possibly his memory is better 
than mine” (p. 1190). Dammarell made proof July 
25, 1904 (p. 1195). The deed of Dammarell conveying 
the claim to O’ Keefe is dated July 26, 1904, and O’ Keefe 
in turn quit-claimed the title to the claim to Kester and 
Kettenbach, July 30, 1904, both of said deeds being 
recorded, at the request of the Lewiston National Bank, 
in January, 1906 (p. 1700). 
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THE BINGHAM ENTRY. 

David 5. Bingham resides at Asotin, Wash. He 
testified that at the time he made his entry, April 25, 
1904, he was working for O’Keefe and Kester, being 
Jackson O’Keefe and George H. Kester, as foreman, 
at a salary of $75 a month (pp. 1139-1140). Jack- 
son O’Keefe induced him to take up a timber claim. 
O’Ixeefe had been connected with Kester and Ketten- 
bach in regard to the timber proposition and he asked 
why Bingham didn’t take up a timber claim himself. 
He said “You have used your money up there; 
I don’t see why you don’t get some of it back.” 
O’ Keefe said he had better go down and file, which he 
did. He had been over the land prior to that (pp. 1141- 
1142). No one went over it with him to point the 
land out. He never talked to Kester, Kettenbach, or 
Dwyer. Did all business with O’Keefe. Bingham’s 
understanding was that he had to take this claim and 
O’ Keefe was to have the prior right of buying it after 
Bingham proved up. Nothing was said about the 
price at that time. Bingham knew that O’ Keefe was 
in the business of assembling a great many timber 
claims with Kester and Kettenbach. It was his un- 
derstanding that O’Keefe was a middleman working 
for Kester and Kettenbach (p. 1142). He was led to 
believe this by his conversation with O’ Keefe (p. 1143). 
O’Keefe said he was connected with Kester and Ket- 
tenbach and would like to have a prior right to buy 
his claim if he felt disposed to dispose of it and that 
he mentioned others that he had bargained for. This 
conversation was before Bingham filed. When Bingham 


filed he was away from business probably three or four 
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days. This was not taken out of his salary. He was 
also absent from two to four days at the time he proved 
up. O’Keefe directed him to Lawyer Smith’s office to 
get his filing papers. He did not give Smith any in- 
formation concerning the claim and did not pay any 
fee for making out the papers (pp. 1144 to 1146). 
Bingham paid his filing fee and expenses of both trips 
to Lewiston but was reimbursed when he had a settle- 
ment with O’Keefe (p. 1146). Dwyer claimed he 
located Bingham but he had no connection with him 
concerning the claim up to the time he made proof. 
Bingham advised O’Keefe that the day to make proof 
had arrived. He told him to go to Lewiston to see 
Dwyer and Dwyer would fix it up all right in regard 
to witnesses (pp. 1149-1150). Bingham went to Lew- 
iston and met Dwyer in front of the Lewiston Nationa! 
Bank. Dwyer said “You are proving up to-day.” 
Bingham said “Yes; that is what I came down for”; 
and Dwyer put his hand in his pocket and pulled out 
a roll of greenbacks. He counted out $100 and asked 
Bingham to hold it. Dwyer then took the $100 from 
him and put it in his pocket and he said, “That’s mine; 
that is for locating you” (p. 1150). He then said, 
“Now, here is $400—four hundred and odd dollars. 
You go up, and I will be up pretty quick and we will 
prove up.” Bingham took the money and walked 
around for a few minutes, then went to the land office 
and met Dwyer in the receiver’s office (p. 1151), and 
he then made proof and paid for the land with the 
money he had gotten from Dwyer just a few moments 
before. He did not give a note for the money he 
received from Dwyer. Later he deeded the land to 
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Jackson O'Keefe. He did not read the deed (pp. 
1151-1152). The day Bingham made the deed O’ Keefe 
said “We might as well settle this here proposition up 
in regard to that land” (pp. 1153-1154) * * * 
“Well, now, the arrangements is to let you have over 
and above all expenses that you was to down there, 
$150.” He said he had made similar arrangements 
for the Taylor boys (p. 1154). He gave Bingham his 
personal check for $150 and Bingham acknowledged 
the deed (p. 1154). O’Keefe told Bingham that he 
had given Dammarell, Prentice, and the Taylor boys 
$150 over and above all expenses and he would give 
him the same, and he told him he would take it (p. 1161). 
O’Keefe told Bingham that he, Kester, and Ketten- 
bach were in together; that he (O’ Keefe) was working 
as a middleman; and if these claims went through he 
would get a certain per cent out of them (p. 1163). 
Dwyer did not go over this claim with Bingham. 
Never had any transactions with him relative to the 
claim other than on the day he made final proof. 
Dwyer gave him no reason why he should pay him 
the location fee. He simply took it out of this money 
that he handed Bingham. Bingham said if that had 
been his $516.00 he wouldn’t have given him that loca- 
tion fee. He would have had no reason to. As it was 
“T didn’t care what he done with it.’ The first talk 
he had with O’ Keefe about taking up this land, they 
talked about his having the prior right or preference 
right. As a matter of fact it was Binghams’ under- 
standing at the time that he was going to convey the 
claim to O’ Keefe after he got it (pp. 1166-1167). He 
does not think he would have taken the land up at 
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that time if he hadn’t had that understanding. The 
matter turned out just exactly as he understood it 
would when he first talked to O’ Keefe about it, and he 
did just what he told him in the whole transaction 
(pp. 1167-1168). Bingham made proof July 15, 1904 
(p. 1140). At the Land Office Bingham testified that 
the money with which he purchased the land he had 
saved from his earnings and had had it in his actual 
possession for two years (p. 3862). Bingham con- 
veyed the title to his claim to O’ Keefe bv deed dated 
July 26, 1904, and O’Keefe executed a quit-claim deed 
to Kester and Kettenbach for said land July 30, 1904, 
Both of said instruments were recorded in January, 
1906 (p. 1482). 


SUMMARY OF EVIDENCE CONCERNING THE O’KEEFE 
GROUP. 

The testimony of Robnett mentioned herein relative 
to the conversation he heard at the Lewiston National 
Bank in the fall of 1903 or the spring of 1904 between 
O’Keefe and Kester and Kettenbach, in which said 
entrymen forming this group were named as persons 
that O’Keefe could secure to file on timber claims, 
and who would convey title to the same as directed, 
for from $150.00 to $200.00 each, and that O’ Keefe was 
then authorized by Kester and Kettenbach to pay the 
expenses of said persons in connection with their 
claims and draw his check upon the bank in the nec- 
essary amounts, said checks to be held as cash items 
which Kester and Kettenbach would take care of, and 
on the day of proof the location fee of each entryman 
was paid by a one-hundred-dollar bill, which was 
passed to first one entryman and then another and 
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returned to the bank in the evening, is corroborated 
by the testimony of the entrymen, by Ixester, and by 
the attending circumstances. Charles W. Taylor tes- 
tified that O’Keefe stated such an agreement to him, 
and suggested that he make the same proposition to 
his brother, Prentice, and Dammarell, and this he did. 

Kester, on direct examination, said: 

But I remember another conversation with 
Mr. O’Kkeefe. I think it was before he went up 
into the timber. And he said that he had been 
talking with his nephews, I think, about going 
with him up into the timber, and that he had 
told them that he would like to take them in 
there and buy their claims. I told him that 
he couldn’t make any such agreement with 
them; that that would be contrary to the law, 
and that he couldn’t have any such agreement of 
that kind (p. 3157). 

And on-cross-exumination of Kester the following 
appears: 

(. And you let the O’lXeefe entrymen have 
the money with which to make proof? 

A. No, sir. 

Q. Did you let O’ Keefe have it? 

A. Well, I loaned Mr. O’IXeefe some money. 

Q. Wasn’t it for these entrymen to make 
their proof? 

A. I presume it was (pp. 3223-3224). 

Kester did not testify until some time after Robnett 
had testified, and.if Robnett had not actually heard 
the conversation he recited it would have been impos- 
sible for him to have so accurately guessed or imagined 
what really did take place. The fact that after the 
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agreements had been made with entrymen, Kester 
told O’Keefe that it was unlawful to make such agree- 
ments, and that O’Keefe advised the entrymen of 
what Kester said, should not be given weight in view 
of the fact that Kester and O’Keefe and the entry- 
men proceeded to do just what it had been originally 
agreed that each should do. O’Keefe furnished each 
entryman practically every dollar which was used in 
the transaction, except the few dollars that Bingham 
used as a filing fee. Each entryman, either the day 
after or shortly after making proof, conveyed to 
O’Keefe or to Kester and Kettenbach and received 
the $150 originally promised. O’Keefe quit-claimed 
to Kester and Kettenbach the titles to the claims 
conveyed to him a day or two after said deeds 
were executed, but neither the deeds from the entry- 
men to Kester and Kettenbach nor the deeds from 
the entrymen to O’Keefe nor the quit-claims deeds 
from O’ Keefe to Kester and Kettenbach were recorded 
for 1S months after their date. Robnett’s statement 
that a hundred dollar bill was handed to each entry- 
man to pay the location fee and was returned to the 
bank at the end of the day by Dwyer is also corrobo- 
rated, in effect, by the testimony of the O’ Keefe 
entrymen. 

In some of O’Keefe’s transactions he overdrew his 
account at the Lewiston National Bank and gave notes 
later for these overdrafts. The notes were from time 
to time renewed and a larger note given for the amount 
of the face of the note and interest, and later these notee 
were paid by Kester. As will be further shown in the 
summary of all the entries in the line up, O’Keefs 


151 


received the money for the filing fees from Dwyer, and 
Dwyer got said money by drawing a check on the bank, 
whieh Kester and Iettenbach afterwards paid after the 
same had been hy mistake charged to the account of 
Kittie E. Dwver. 

Charles W. Taylor testified that he was a nephew of 
Jackson O’IKkeefe and that O’Keefe and Kester were 
together in the irrigation business (pp. 1058-1059). 
When they started for the timber O’ Keefe told Taylor 
that George H. Ixester and some more of them were 
taking up claims; that Kester was going in with a crowd 
to take up claims; ‘‘I don’t remember whether he said 
he was taking them up for himself, or just how he did 
say it’? (pp. 1062-1063). Taylor at the time of enter- 
ing a claim was in the employ of Kester and O’ Keefe 
(p. 1061), and O’ Ixeefe told him that he and Kester were 
taking up this land and that Taylor was to convey the 
same to him and reeeive $150. ‘‘Q. Now did I ask vou 
what you were to do with this land, in vour first con- 
versation with Mr. O’lXeefe, what vou were to do with 
this land to make that $150? A. What was I to do 
with it? @. Yes. A. I was to seli it to him. Q. 
Were you to sell it to him or some one else? A. Well, 
he was the one I was dealing with; he never told me 
about selling it to—never mentioned nobody else’s 
name about me selling it to” (p. 1069). In the first 
conversation Taylor had with O’Keefe, O’IXeefe said 
that he and Kester were going into the timber and take 
timber (p. 1081). O’Keefe said that he and lester 
were in together; that they were going into the timber 
and take up claims (pp. 1084-10895). 


We? 

Q. What did he say about Mr. Kester? 

A. He said that him and Kester was in to- 
gether, just as that affidavit said there, that they 
was going into the timber to take up claims 
(pp. 1084-1085). 

Q. What about other people taking up claims? 

A. Well, that is what he said, that they was, 
him and the parties was, going in to take up 
claims. 

Q. For whom? 

A. For him and Kester. 

Q. And who was it your understanding was to 
get your claim? 

A. Mr. O’ Keefe was to get mine and he was to 
turn it all over to Kester himself (p. 1085). 

Bingham said that at the time he made his entry he 
was working for O’Keefe and Kester as a foreman at 
$75.00 per month (p. 1140); that O’Keefe had been 
connected with Kester and Kettenbach in regard to 
the timber proposition (p. 1141). Bingham knew that 
O’ Keefe was in the business of assembling a great many 
timber claims with Kester and Kettenbach. It was 
his understanding that O’Keefe was a middleman, 
working for Kester and Kettenbach, and he got this 
understanding from O’Keefe (p. 1143); that O’Ixeete 
said he was connected with Kester and Kettenbach and 
would like to have a prior right to his (Bingham) claim, 
and mentioned others that he had bargained for (p. 
1154). 

C. W. Taylor further testified that O’ Keefe told him 
that he was going to take up a claim and requested him 
(Taylor) to take one too. O’Keefe requested Taylor 
to solicit his brother, Edgar J. Taylor, and Prentice and 
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Dammarell (Prentice and Dammarell being brothers-in- 
law) to enter claims also. This conversation was in the 
fall before they filed April 25, 1904. The proposition 
that O’ Keefe made to Taylor was that he would furnish 
all the money necessary to take up the claims and then 
give them $150.00 apiece over and above the expenses 
for the claims. Taylor made this proposition to his 
brother and then went to the home of Prentice and Dam- 
marell, fifteen miles distance from Taylor’s home, and 
repeated to them what O’Keefe had said, and they all 
agreed to enter the claims under those conditions. Later 
and before they went to view the land Prentice and Dam- 
marell saw O’ Keefe personally and talked with him about 
the matter, and O’ Keefe then agreed with them to fur- 
nish all of the money and incidental expenses for the 
taking up of the claims. 

O’ Keefe, the two Taylors, Dammarell, and Prentice 
went to view the timber together. O’Keefe paid all the 
expenses ot the two Taylors, Prentice, and Dammarell 
from their homes to the timber and back again, the 
railroad fare of Prentice and Dammarell, and all inci- 
dental expenses when they went to the land office to 
make their filings, paid for the preparation of their filing 
papers, their filing fees, and for publication of the 
Taylors, Prentice, and Dammarell; the expenses of 
Dammarell and Prentice from their home to Lewiston 
and return at the time they made proof, and gave the 
four of them $400.00 apiece on the day of proof with 
which to purchase the land, and on the same day gave 
each of them a new one hundred dollar bill to hand to 
Dwyer as a location fee. 

The Taylors made their proof July 11, 1904. The 
next day each of them conveyed their claim to Kester 
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and Kettenbach and received $150.00, said deeds 
being recorded a year and a half later, 1. e., January, 
1906. Prentice made proof July 11, 1904, and received 
$150.00, and the latter quit-claimed the claim to Kester 
and Kettenbach five days later, the latter deed being 
recorded in January, 1906. 

Dammarell made proof July 25, 1904, conveyed his 
claim to O’Keefe the next day and received $150.00. 
O’Keefe quit-claimed the title he had thus acquired to 
Kester and Kettenbach four days later, and said deed 
was recorded a year and a half later, 1. e., January, 1906. 
The fact that O’Keefe conveyed the claims to Kester 
and Kettenbach by quit-claim deeds indicates that he 
was merely acting as an agent for Kester and Ketten- 
bach and as a conduit through which the title passed. 

~ Jackson O’ Keefe made his entry April 25, 1904; made 

his proof and paid for the land July 11, 1904 (p. 1424); 
and receiver’s receipt was recorded by George H. Kester 
September 2, 1904. O’Keefe conveyed to Kester and 
Kettenbach by deed dated June 16, 1906 (pp. 1712, 
1713). O’Keefe was dead at the time of taking testi- 
mony in these cases, but enough has been said to show 
that he took up the claim for Kester and Kettenbach. 

Bingham made proof July 15, 1905, conveyed his 
title to O’Keefe July 26, 1904, and received $150. 
O’Keefe executed a quit-claim deed to Kester and 
Kettenbach July 30, 1904, and that deed was recorded 
in January, 1906. 

The circumstances surrounding the Bingham entry 
are significant for a number of reasons, but especially 
as bearing upon the bona fides of the location fee that 
was handed to Dwyer by the entrymen forming the 
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O'Keefe group and others forming the line-up, which 
are mentioned later, and leading strongly to the con- 
clusion that the passing of » one hundred dollar bill 
or other amounts in a different form to Dwyer as a 
pretended fee for location were merely to lend color 
and give the transaction the appearance of legality 
and to make evidence to be used on some future oc- 
casion. 

Thus Bingham testified that O’ Keefe sought him and 
induced him to enter a timber claim, his understand- 
ing being that O’Keefe was to have the prior right to 
buy it after proof. He was not located on the timber 
by anyone, having been over the claim some time be- 
fore by himself. Up to the day that Bingham made 
proof he had no conversation or relations with Dwyer 
relative to the claim. On that day Dwyer accosted 
him on the streets of Lewiston and said ‘‘ You are prov- 
ing up to-day.” Bingham replied: “Yes; that is what 
I came down for.” Dwyer then put his hand in his 
pocket and pulled out a roll of greenbacks. He counted 
out $100 and asked Bingham to hold it. Dwyer then 
took the $100 from Bingham and placed it in his 
pocket with the remark “That is mine; that is for 
locating you.”’ Dwyer then said, “ Now, here is $400-— 
four hundred and some odd dollars. You go up and I 
will be up pretty quick and we will prove up.” Bing- 
ham said that if the $516 had been his he wouldn’t 
have given Dwyer any location fee; that he would have 
had no reason to, but as it wasn’t his money “I didn’t 
care what he done with it.””, When Bingham made his 
deed O’Keefe said: “We might as well settle this 
proposition up in regard to that land. Well, now, the 
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arrangement is to let you have over and above all ex- 
penses that you was to down there, $150,” stating 
that he had made a similar arrangement with the 
Taylor boys. 

From the foregoing and the testimony of the O’ Keefe 
entrymen as to what they agreed to do and what 
(O'Keefe agreed to do in regard to their entering the 
timber claims and what each of them did do step by step 
throughout the entire transaction, there can be no 
question that each of these claims was entered upon 
an understanding or agreement made prior to entry 
that in consideration of O’Keefe furnishing all of tne 
money necessary to purchase the land and all inci- 
dental expenses in connection with the entry, that tne 
entrymen would convey their claim to him or to 
whomsoever he would direct for $150.00; nor can 
there be any question that the conversation recited 
by Robnett occurred between Kester, Kettenbach, and 
O'Keefe before the initiation of any of said entries 
and that he truthfully recited what he heard and that 
in the entire transaction O'Keefe was acting as the 
agent or co-conspirator of Kester and Kettenbach, and 
what he did and what he said, and what he commis- 
sioned Charles W. Taylor to do and say in furtherance 
of their unlawful design were binding upon, and in 
law were the acts of Kester and Ixettenbach. 

If O’ Keefe was not acting as the agent of, or in con- 
junction with, Kester and Kettenbach in the procure- 
ment of these entries for ester and Ixettenbach, upon 
what theory of logic could it be concluded that O’ Keefe 
would seek out four or five impecunious persons; sug- 
gest to them the taking up of a timber claim; agree to 
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furnish them all of the money for that purpose; aceom- 
pany them to the timber, to the land office when they 
filed, and to the land office again when they made 
proof; there being nothing in it for him, not even the 
location fee, that being formally handed from him to 
the entrymen and by them to Dwyer? In fact the 
court said: “Were a case of fraud in the entry shown 
(Taylor entry) it might very well be concluded that 
the defendants, if they did not participate therein, at 
least had knowledge thereof, or were put upon inquiry 
relative thereto, by reason of their dealings with 
O’ Keefe” (p. 329). 

It seems to us that the evidence as a whole is con- 
clusive to the point that said entries were fraudulently 
made, and that Ixester and Kettenbach and Dwyer were 
parties to the fraud, and that the facts and cireum- 
stances surrounding these entries are as strong, if not 
stronger, than the facts and circumstances upon which 
the court held other entries in these cases to have been 
made in fraud of the statute. 

The trial court, speaking of the entry of Charles W. 
Taylor, said in substance that the evidence in relation 
to this entry is unsatisfactory and insufficient to 
justify the cancellation of the entry, and that in the 
examination of Taylor, counsel for both sides indulged 
in questions which were highly leading; and after 
stating the agreement testified to by Taylor whereby 
O’Keefe was to purchase the claim and pay therefor 
the specified sum of $150 and to furnish all the funds 
necessary to secure title, further said that later and 
some time before the entry was made O’lxeefe told 
him, Taylor, that he had learned that such an agree- 
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ment could not lawfully be made; and again, “but 
his (Taylor’s) final word, while upon the witness 
stand, was to the effect that he had no understand- 
ing or agreement by which he was to sell to O’ Keefe 
or to any other person” (pp. 339 to 342). The court 
then quotes at length from the testimony (pp. 339 to 
342). Though these observations were made in ref- 
erence to the Taylor entry, they seem to have affected 
the court in reaching its conclusion in respect to the 
other entries in this and the other groups. 

During the investigation in 1905 of the entries in- 
volved in the present cases, Taylor made an affidavit 
for the inspectors for the Interior Department as to the 
terms upon which he made his entry and of his agree- 
ments with O’Keefe. Later he testified before the 
erand jury on several occasions relative to said entry 
and also at two trials at which Kester and Kettenbach 
were on trial charged with criminal conspiracy in con- 
nection with their acquisition of the lands involved in 
the present cases. After the conviction of Kester and 
Kettenbach at one of the trials mentioned at which 
Taylor had testified, and while the present cases were 
pending, the law partner of one of counsel for the de- 
fense in the present cases presented to Taylor at his 
home a copy of the testimony he had given at the trial 
aforesaid and told him to read it (p. 1077).’ Later 
(November 10, 1910) and while the present cases were 
still pending, defendants secured an affidavit from 
Taylor (and also from each of the entrymen forming 
the O’ Keefe group, the Steffey group, and other entry- 
men, which will be hereafter mentioned) somewhat at 
variance with the testimony he had given before on the 
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occasion mentioned (p. 4125). Though Taylor appears 
to be illiterate, he possesses quite u degree of shrewd- 
ness, which he exercised on a number of occasions while 
testifying in the present cases, in what seemed an en- 
deavor on his part to shade his testimony given at 
former trials, where that testimony tended to show an 
unlawful agreement between himself and O’Keefe rela- 
tive to his entry. And while he did not evince any real 
hostility toward the Government, he was very suscepti- 
ble to a sympathetic and friendly cross examination 
conducted by counsel for the defense. In such cireum- 
stances it would seem permissible for counsel for the 
Government to indulge in leading such a witness ard 
to cross-examine him in an effort to get such witness 
to testify truthfully concerning transactions, and no 
greater weight should be given to testimony of such a 
witness elicited on cross-examination by the defense 
than by that brought out ‘by the Government in re- 
sponse to leading questions, notwithstanding said wit- 
ness was called to testify by the Government. The 
statement made by Kester to O’\eefe and by the latter 
repeated to the entrymen, that it was unlawful to make 
an agreement before entry to sell, was entirely unnec- 
essary, as O’IXeefe and the entrymen knew that such 
an agreement was unlawful, and it was merely made as 
a subterfuge by which Ixester and O’Ixeefe hoped to 
successfully evade the timberland law, and to escape 
the consequences of their unlawful conduct should they 
be brought to trial therefor. 

This entry and all other entries involved in the pres- 
ent cases were procured to be made, and the cases tried 
upon the theory announced by Kester when the entry- 
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man Cornell advised him that an inspector was investi- 
gating the Cornell and other entries, and meutioned the 
fact that the Government was also investigating viola- 
tions of the timber law in Oregon and other States. 
Kester said: “All that man is here for is to look into 
some timber trespass cases, * * *.” ‘‘Oh, well, 
nothing of that kind will happen in Idaho. Yf there 
should something of that kind occur, why I would be 
the man they would be after. ou, Dwyer, and I are 
the only persons that know anything in regard to this 
agreement. If we all deny tt, how can any trouble come 
io us@¥ (p. 2823). 


THE KESTER-KETTENBACH-DWYER GROUP. 


THE WILSON ENTRY. 


In the fall before entering the claim, April 25, 1904, 
Guy L. Wilson saw Dwyer concerning the matter and 
Dwyer told him he could borrow the money for him to 
enter a claim and that when the claim was sold and 
the location fee was paid and all expenses were deducted, 
Wilson would get $150.00 for the claim (pp. 377 to 380). 
At the time of the first conversation between Dwyer 
and Wilson the latter did not know to whom he was to 
sell the claim. He supposed Dwyer would sell it for 
him (p. 380). Dwyer was to furnish all the money (p. 
385). Wilson went to view the claim with his mother- 
in-law, Mrs. Frances Justice-Clausen, Dwyer, and others 
(pp. 381-382). On this trip they were away from Lew- 
iston several days and Wilson did not pay any of the 
expense of travel or hotel bills (pp. 382-383). In the 
following spring Dwyer advised Wilson of the time to 
file and told him to join the line at the land office (p. 
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384). Wilson did not pay the lawyer who prepared the 
fees at the land office the day he filed (pp. 387-388). 
Wilson was in line at the land office a part of seven days 
before filing and the rest of the time his position in the 
line was held by a Mr. Case. Dwyer gave Wilson $14.00 
to pay Case for holding his place (pp. 388-389).  Wil- 
son asked Dwyer if he would have to perjure himself 
at the land office in making his Sworn Statement. 
Dwyer told him he had no agreement and that he was 
taking it up for his own use and benefit, as he would 
be benefited by it (pp. 393-394). On the day of mak- 
ing final proof Dwyer gave Wilson $500.00. Dwyer 
told him to return the $100.00, which was in one bill. 
This Wilson did and Dwyer then said he had paid him 
the location fee. The balance of the money, $400.00, 
he received from Dwyer, he paid into the land office in 
payment for the land that day. When Dwyer gave 
Wilson the $400.00, the latter made a demand note to 
Kester and Kettenbach (pp. 395 to 397). On the after- 
noon of the same day he went to Otto Kettenbach’s 
office with Dwyer and executed a deed conveying the 
claim to Kester and Ixettenbach. Nothing was said by 
either Dwyer or Wilson about selling the claim after the 
first conversation they had about the claim before Wil- 
son filed. He delivered the deed to Dwyer and received 
$136.00. The entire transaction turned out exactly as 
it was outlined to Wilson by Dwyer at that first talk 
about the claim, and Wilson received exactly what he 
expected to get with the exception that he did not get 
the $14.00 paid Case (pp. 397 to 403). Wilson admitted 
that the answer he gave in the land office that the 
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had the same for two and a half years was not true, and 
that he had gotten the same from Dwyer within an hour 
before making the statement (pp. 403-404). When 
Wilson executed the deed at Kettenbach’s office, he was 
proceeding on the understanding that he had with 
Dwyer when he first talked with him about the claim. 
Dwyer gave him $136.00 in cash at Otto Kettenbach’s 
office. There was no discussion between them relative 
to the amount Wilson was to receive between the time 
they first talked about the claim and when he gave 
Wilson the $136.00, and it was not discussed then. 
Dwyer simply handed Wilson the money (pp. 405-406). 
At the trial of Dwyer in 1907 on a criminal charge grow- 
ing out of the same transaction, Wilson testified that: 
“Mr. Dwyer said all our expenses would be paid and we 
would get about, when we could turn these over, he 
could make about $150.00 out of this for us. Q. Now, 
give the exact language so that the jurors can hear it, 
what he (Dwyer) said to you. A. Well, he said that it 
would not cost us anything to take the trip and that 
there would be about $150.00 in it for me,” and relative 
to the sworn statement Wilson also testified: “He 
(Dwyer) said that this agreement that I had with him 
was only verbal and that wouldn't stand in the road at 
all, that I was taking this land wp for myself, that I 
would derive the benefit from it.”” Wilson testified that 
the answers that he made at the land office were false 
and that Dwyer induced him to make them (pp. 408 to 
412). On the day that Wilson made proof he gave 
Dwyer the final receipt. Later, when the Land-Office 
inspectors were investigating the transactions of Kester 
and Kettenbach, Dwyer returned the receipt to Wilson 
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and mstructed him to keep it, saying that there were 
inspectors around, and that if they asked him whether 
he owned the land for him to say that he did and ask 
them whether they wanted to buy it (pp. 419 to 420), 
Wilson made proof July 13, 1904 (p. 376). The deed 
of Wilson’s conveying the title to his claim to Kester 
and Kettenbach was dated the same day, but was not 
recorded until June 24, 1907, and then at the request 
of the Lewiston National Bank (p. 1519). The demand 
note that Wilson made to Kester and Kettenbach the 
day he made ptoof was delivered to Wilson’s wife later 
in the day. After the deed was made she went to the 
Lewiston National Bank, asked for the note, and the 
same was delivered to her without paying the same (p. 
443). Mrs. Wilson heard a conversation between Dwyer 
and her husband relative to the answers that Wilson 
should give at the land office to questions that would 
be asked him. She said: “Mr. Dwyer said he wanted 
to give Mr. Wilson some pointers on the questions that 
he had to answer, and he said to tell them that he had 
the money, or its equivalent, to pay for his claim, and 
Mr. Wilson asked if he had to perjure himself when he 
answered the question, and Mr. Dwyer said not to worry 
about that—it was a thing which was done every day’’; 
that Dwyer also said that the agreement between them 
was only verbal, but that Mr. Wilson would get the 
money just the same (pp. 435 to 441). This is another 
instance of the $100 bill being handed to the entryman 
and then back to Dwyer as a pretense of paying Dwyer 
a location fee. This evidence also shows that the con- 
spiracy entered between Kester, Kettenbach, and 
Dwyer, and their concerted action in regard to the un- 
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lawful acquisition of timber claims, was still in full force 
and operation. The court in holding this entry invalid, 
and in ordering that it be canceled, said: “T am satis- 
fied from the testimony of the entryman, reluctantly 
given, that, while there was no express agreement there 
was a perfect under standing between him and the de- 
fendant, Dwyer, acting as the agent for Kester and Ket- 
tenbach, that all the expenses incident to the acquisi- 
tion of title should be paid by Dwyer and that the 
entryman was to receive $150, in consideration of which 
he was, upon acquiring title, to convey the same to 
Kester and Kettenbach. It is not necessary to decide 
whether or not Kester and Kettenbach had any actual 
knowledge of the arrangement with Dwyer; Dwyer 
being their agent, they are charged with notice” (p. 
286). 
THE EDNA P. KESTER ENTRY. 

Edna P. Kester, wife of defendant, George H. Ixester, 
and sister of Mamie P. White, testified that she entered 
4 timber claim April 25, 1904 (pp. 736-737). Dwyer 
located her on the claim. She went into the timber 
in October, 1902. Mr. and Mrs. Wm. J. White, Mrs. 
Elizabeth White, Elizabeth Kettenbach, Martha Hal- 
lett, George H. Kester, and Dwyer composed the party. 
Mrs. Hallett was a close friend of the Kester family, 
and they were boarding with her at that time. George 
H. Kester paid all the expenses incident to entering 
the claim and purchasing the land (p. 7 738), “At wie 
time she made final proof she paid something over 
$400.00 into the land office, which she got from her hus- 
band the morning she made proof. She has not sold the 
claim and still has it (pp. 739-740) and holds the same 
for Kester, Kettenbach, etc. 


165 
THE FRANCES A. JUSTICE ENTRY. 


Frances A. Justice, now Frances A. Clausen, entered 
a timber claim April 25, 1904. She testified that she 
is the widow of David Justice, who died five years ago, 
and the mother of Fred Justice, who also died about 
five years ago (p. 845). Dwyer located her on the 
claim. Before going to view the claim, which was five 
months before she filed, she had an agreement with 
Dwyer whereby he was to furnish her all the money 
incident to filing on the claim and making proof and 
purchasing the same. He did not tell her how much 
she would get out of the claim, but, after figuring at 
the prices claims were then selling, it would be some- 
where about $200.00 more than the expenses (pp. 855 
to 858). Mrs. Clausen had told Dwver that she did not 
have the money to take up a claim (pp. 1367-1368). 
Dwyer paid her expenses to and from the claim. He 
furnished her with the money to pay for the location 
fee, and for filing, and to pay for the land at final proof 
(pp. 1367 to 1387). Though Mrs. Clausen received the 
money for final proof from Dwyer, at the land office, 
in response to the question where she had received the 
money and how long she had had the same in her 
actual possession, answered that she sold fruit and had 
had it in her possession one month (p. 1389). On the 
day Mrs. Clausen made proof she gave the final receipt 
to Wm. Dwyer, and Dwyer gave her $150.00 and she 
went to the bank, and the note which she gave Dwyer 
earlier in the day was returned to her. Dwyer told 
her to go to the bank and get it (pp. 1397-1398). Mrs. 
Guy Wilson accompanied her, and Guy Wilson’s note 
was given Mrs. Wilson at the same time (p. 1399). 
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Mrs. Clausen testified at the trials of Wm. Dwyer in 
the fall of 1906 and of Kester, Kettenbach, and Dwyer 
in the spring of 1907. Just before the trial m 1907 
Mrs. Clausen left her home without advising the family 
where she was going and went to Spokane, Washington. 
Upon reaching Spokane she immediately purchased a 
ticket for Seattle, and at Seattle she registered at the 
Tourist Hotel as Mrs. Frances. From Seattle she went 
to Vancouver, and she registered at the Empire Hotel 
as Ada Crocker. From there she went to Victoria. 
From Canada she returned to Moscow, while the trials 
were in progress, in the company of Mr. Glover, a 
Government officer. At the criminal trials just re- 
ferred to, Mrs. Clausen testified that she had an agree- 
ment with Dwyer. In explanation of why she had 
sworn falsely in her sworn statement and at final proof 
at the land office she stated that Dwyer had told her 
that it was only a verbal agreement, and a verbal agree- 
ment was no agreement (pp. 850 to 855, 1370 to 1396, 
1397 to 1412). The receiver’s receipt issued to Frances 
Justice the day she made final proof, July 18, 1904, 
was recorded March 30, 1906. On that date Frances 
A. Justice executed a deed conveying her claim to 
Kittie E. Dwyer, which was recorded later at the re- 
quest of Wm. Dwyer (p. 1497). The deed or contract 
made by Mrs. Clausen the day she made proof is not 
of record. The claim entered by Frances A. Justice 
was assessed to her for the year 1905, but the taxes 
thereon were paid by Kittie E. Dwyer for that year. 
The claim was also assessed in the name of Frances A. 
Justice for the year of 1906, and for that year the taxes 
were paid by Kittie E. Dwyer, and, though assessed to 
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by Kester and Kettenbach (p. 1538). As to the entry, 
the court said: “ While the evidence of a prior agree- 
ment is not so conclusive as that in relation to the 
Wilson entry, I am satisfied from all the facts and cir- 
cumstances, including the attitude and conduct of the 
entrywoman herself, and the failure of the interested 
parties to explain certain incidents exclusively within 
their knowledge, that the entry was initiated with an 
understanding between the entrywoman and Dwyer 
that she should receive a specified amount, free of all 
expenses, and should convey the title to or in compli- 
ance with the demands of Dwyer. The patent in this 
entry is therefore held for cancellation” (pp. 287-288). 
THE ELIZABETH KETTENBACH ENTRY. 

Elizabeth Kettenbach has resided at Lewiston for 
eight years. She testified that she is a sister of Frank 
W. Kettenbach and an aunt of William I. Wkettenbach. 
She made a timber entry April 25, 1904 (pp. 1557- ° 
1558). She went to view the claims with Kester and 
iis ewite, Mr. and Mrs. White, and Mrs. Hallett. 
George H. Kester made the arrangements, because she 
remembers paying him her part of the cost of the trip, 
$22.25 (pp. 1558-1559). She viewed the land in Octo- 
ber, before she filed (p. 1560). Does not know who 
prepared her filing papers, nor does she remember of 
paying a fee for that service (p. 1561). Mrs. W hite 
and she took their places at the end of the line at the 
land office. Will. Kettenbach might have suggested 
Mr. Dwver’s name as locator (pp. 1563-1564). She 
paid Dwyer $100.00 in cash the day they proved up 
(p. 1564). Paid four hundred and some dollars to the 
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land office in cash upon making final proof. She bor- 
rowed $500.00 from her nephew, William I’. Ixettenbach, 
with which to make proof (p. 1566). She received this 
money at the bank and went directly from the bank 
to the land office and paid the money in (pp. 1567- 
1568). At the land office they asked her where she 
received the money that she was paying into the land 
office and how long she had had the same in her actual 
possession, and she thinks she told them she inherited 
the money. She remembers saying in answer to ques- 
tion 17 that she got the money from the sale of real 
estate and had had the same in her possession for 6 
months (pp. 1568-1569). The title to this claim is 
still in Elizabeth Kettenbach, but Kester, on l’ebruary 
14, 1906, gave an option on the same, claiming ees 
his and Iettenbach’s (pp. 2125, 3937). Said tract 
was assessed by the tax assessor in the name of Eliza- 
beth Kettenbach for the year 1905, and the taxes for 
that vear were paid by her. For each vear since, the 
property has been assessed in her name, but for the 
vears 1906 and 1907 the taxes were paid by the Idaho 
Trust Co. For the year 1908 taxes on the claim were 
paid by Kester and Kettenbach (pp. 1539-1540). At 
final proof at the land office Elizabeth Kettenbach 
swore that the money with which she purchased the 
land she had received from the sale of real estate and 
had had it in her actual possession for 6 months, when 
in fact she had received it from W. F. Kettenbach but 
a few minutes before (p. 3896). 


THE ELIZABETH WHITE ENTRY. 


Elizabeth White, the mother of Wm. J. White and 
mother-in-law of W. F. Kettenbach, made a timber- 
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land entry April 25, 1904. Mrs. White testified that 
Dwyer located her and she paid him $100.00 or $200.00 
for that service after she filed. She viewed the timber 
in October before she filed in April. She talked with 
Wm. F. Kettenbach about taking up a claim and told 
him she was going to file. Paid $400 or $500 in the 
land office when she made proof. The claims, the title 
to which passed through her name, she knows very little 
about. She knows little about the claim she entered. 
Referring to the Robnett claim, she says she supposes 
Robnett borrowed the money from W. F. Kettenbach 
and that the claims were in settlement of the money 
loaned. The matter was all attended to by W. F. 
Kettenbach. She does not know that she ever sold a 
timber claim (pp. 743 to 768). An option was given 
on this claim by Kester Feb. 14, 1906, in which he 
referred to it as our timber (pp. 2125, 3937). In 1905, 
1906, 1907 said claim was assessed for taxes in the name 
of Elizabeth White, but were paid by the Lewiston 
National Bank (p. 1540). Further mention will be 
made of this claim in connection with the transfer of 
Robnett’s and other claims through Mrs. White’s name, 
which will show that she acted as the agent for Kester 
and Kettenbach in the entry of this claim as well as in 
regard to said other claims. 


THE WILLIAM J. WHITE ENTRY. 


William J. White, son of Elizabeth White, husband 
of Mamie P. White, brother-in-law of W. F. Ketten- 
bach, and also brother-in-law of George H. Kester, 
entered a timber claim April 25, 1904. He said Dwyer 
located him, for which he paid Dwyer $100. Also made 
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arrangements for his wife to take up a claim. He 
talked with W. F. Kettenbach about the claims he 
and his wife were going to enter and Kettenbach said 
they were pretty good claims. T hinks he paid $200 m 
the land office the day he made proof, also gave his 
wife the money to pay for her claim. Sold his claim 
and his wife’s to Elizabeth White (pp. 490 to 508). 
At the date White made proof his bank account was 
overdrawn at the Lewiston National Bank $746.07, 
but he was allowed to overdraw to take up this claim 
(p. 206). In an option given by Ixester February 14, 
1906, this claim was referred to as our timber (pp. 2120, 
3937). In 1905 and 1907 said claim was assessed for 
taxes in the name of Wm. J. White and paid by the 
Lewiston National Bank (p. 1540). 


THE MAMIE P. WHITE ENTRY. 


Mamie P. White, wife of William J. White, made an 
entry the same day her husband did. She said her 
husband had given her money with which she entered 
and paid for the claim. Dwyer located her and after 
proof she sold to Elizabeth White (pp. 588 to 600). 
Dwyer located Mrs. White. She went to the timber 
with her husband and his relatives. At the date she 
made proof her husband’s account at the bank was 
overdrawn, as has been heretofore stated. Kester 
gave an option on this claim and referred to it as our 
timber, while the title was still in Mrs. White February 
14, 1906 (pp. 2125, 3937). In 1905 and 1907 said 
claim was assessed for taxes in the name of Mamie P. 
White and were paid by the Lewiston National Bank 
(p. 1541). 
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THE HALLETT ENTRY. 

Martha E. Hallett made an entry April 25, 1904. 
She testified that at that time Kester and his wife 
boarded with her. She had no other boarders (pp. 
1592-1593). IXester had attended to her business for 
a number of yenrs (p. 1603). She spoke to Mester 
about a timber claim and accompanied him and the 
rest of his party to the timber in the fall before she 
filed. Dwyer located her and she paid him $100 about 
tame she made proof (pp. 1592 to 1598). Got money 
from Kester to make proof. Does not know whether 
it was in the form of a deposit or whether she drew a 
check (p. 1600). Still holds title to claim. Martha E. 
Hallett did not have an account at the Lewiston 
National Bank during the months of April, May, June, 
and July, 1904, at the time she made entry and proof 
(pp. 2002-2003). 

THE GREENBURG ENTRY. 

Daniel W. Greenburg made a timberland entry 
April 25, 1904. He says he went to view the claim in 
October, 1903, and was located by Dwyer. At date 
of entry was a newspaper reporter but not regularly 
employed and did not have the money with which to 
purchase a claim. Borrowed $200 or more from the 
Lewiston National Bank (Kester) to purchase the 
claim. Negotiated for the loan with Kester and does 
not know whether Kester made the loan personally or 
for the bank. Sold claim to Kester shortly after proof. 
Greenburg made proof July 15, 1904, and executed a 
deed conveying title to said claim to Kester and Ket- 
tenbach August 15, 1904, which deed was recorded by 
Kester January 24, 1906 (pp. 700 to 713). 
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THE McMILLAN ENTRY. 


William McMillan entered a claim April 25, 1904. 
He testified that at that time he lived on a ranch about 
40 miles from Lewiston and was emploved in carrying 
the mail. In the fall preceding the taking of this claim, 
Kester was at MeMillan’s ranch and asked him if he 
had used his right for the timber claim and whether he 
was not going to take one. McMillan replied that he 
did not know anything about timber claims and that 
he didn’t have the money without he mortgaged his 
ranch, and that he would not do. Kester told him 
that if he decided to take a claim he would help him 
out and furnish him the money, which he did (pp. 532 
to 535). Kester further told MeMillan that he could 
make $100 or $150 out of the claim, over and above 
the expenses anyhow, and McMillan said he was well 
satisfied with that if he could make that much. Kester 
further told him that it would come in the market 
pretty soon. (The township in which this claim is 
iocated was not open to entry at that time) (pp. 530 
to 537). McMillan understood that he could turn the 
claim over to Kester, or Kester and Kettenbach, and 
us Kester had told him about the claim he would give 
him the preference (p. 538). He felt under obligations 
to give Kester the preference right to purchase (p. 550). 
About 2 week after this conversation with Kester, 
MeMillan went to see the claim. He was not ac- 
quainted with Dwyer but had seen him and heard he 
was a locator, so he arranged with Dwyer to locate 
him. Bliss, who was working for Dwyer, located him 
(pp. 536 to 539). He saw Kester the day he filed and 
again when he made proof. He received $300 from 
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Kester to make proof and did not give a note for the 
same nor did he pay any interest on the money fur- 
nished him (p. 541). “Q. And was there any arrange- 
ment or agreement as to when vou should repay him, 
the money you had gotten from him? A. No, well, 
I don’t know; when I sold him the timber claim I 
would pay him the money” (p. 541). At final proof 
MeMillan, in reply to the question as to where he had 
gotten the money to pay for the land and how long he 
had had it in his possession, said that he had “saved it 
from his earnings” and had it for 6 months (p. 543), 
and he paid the money he had gotten from Kester to 
Dwyer at final proof. MeMillan conveyed the claim 
to Kittie E. Dwyer (pp. 545-546). The deal was con- 
ducted through William Dwyer whom he understood 
was cloing business with Kester, as Kester told him 
whatever business he did with Dwyer was all right 
with him. Before selling claim to Dwyer, MeMillan 
asked Ixester if he could sell to Dwyer and whether it 
would be all right, and Kester replied that it would 
(p. 543). “Q. How much did he (Dwyer) give you? 
A. He gave me $200. Q. Is that all you got? A. I 
got all my expenses and money to pay for proving up 
and everything.” He gave Dwyer the money Kester 
had advanced him and then had $200 clear (p. 544). 
Would not have sold to anyone but Kester or some one 
Kester agreed to for that price (p. 547). McMillan 
made proof July 18, 1904, and the receiver’s receipt 
is recorded April 9, 1906. The deed of McMillan 
conveying title to his claim to NWittie E. Dwyer is 
dated April 9, 1906, and is recorded at the request of 
Dwyer (pp. 1500-1501). This claim was assessed in 
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the name of MeMillan for the vears 1906 and 1907, but 
the taxes thereon were paid for both years by Ixester 
& Kettenbach (p. 1543). On February 14, 1906, 
Kester included this claim in an option he gave and 
referred to it as our timber (pp. 2125, 3937). Kester 
and Kettenbach also paid the filing fees on this claim 
(pp. 3759, 3758). 

As to this claim the court said: ‘‘There was some 
sort of a general promise by Kester, who seems to 
have been very friendly to the entryman, giving him 
assistance if he needed financial help when it came 
to making his final proof. A careful consideration 
of the entryman’s testimony convinces me that he 
did not have Any understanding, expressed or im- 
plied, by which he was to sell the land to any person, 
and that no other person had any interest in the 
entry. The entryman apparently did feel under 
some moral obligation to give to the defendant Kester 
an opportunity to purchase, but such obligation 
involved only a recognition by the entryman that 
Kester favored him by loaning him a part of the 
money required for the final proof” (p. 296). 


THE HATTIE ROWLAND ENTRY. 


Hattie Rowland, who did not testify, is the wife of 
Benjamin F. Rowland, entered a timber claim April 
25, 1904. Shortly after Kester’s visit to McMillan 
the latter talked with his neighbors, Ben Rowland 
and his wife, and told them they ought to take up a 
timber claim and make a little money, too; that they 
could probably make $100 or $200 (p. 547). Mrs. 
Rowland made proof April 9, 1906, and conveyed her 
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claim to Iittie Hk. Dwyer by deed of the same date. 
which was also the date of MeMillan’s deed, and it 
was recorded at the request of William Dwyer (p. 
1508). Though this claim was assessed in the name 
of Hattie Rowland for the year 1907, and the title in 
Kittie I. Dwyer, the taxes were paid by Kester and 
Kettenbach (p. 1543), and in the option given by 
Kester February 14, 1906, the claim is referred to as 
our timber (pp. 2125, 3937). Kester and Kettenbach 
also paid the filing fees on this claim (pp. 3758-3759). 

The court takes up each part of the evidence point- 
ing to the invalidity of this entry and discusses the 
same separately and states that there is little signifi- 
cance in such circumstances, but that they are merely 
suspicious circumstances, and concludes that ‘It is 
not thought that it (one of the suspicious cireum- 
stances referred to) or all the evidence taken together 
is sufficient to warrant a finding that the patent was 
procured by fraud, or that any one of the defendants 
acquired any interest in, or had any control over, 
the claim prior to final proof’’ (p. 295). 

In commenting on a bit of evidence and the chain of 
circumstances establishing the fraud, the court said: 
“Tt is suggested that while the lands were assessed in 
Hattie Rowland during the year 1907 the taxes were 
paid by Kester and Kettenbach, but there is little sig- 
nificance in the circumstances. It is known that taxes 
are very frequently paid upon behalf of the owner by 
agents or friends, and in this case it seems that for the 
vear 1905 the taxes were paid by the Lewiston Abstract 
Company, although the land was assessed to Hattie 
Rowland, and during the vear 1906, while the assess- 
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ment was in the name of Hattie Rowland, the taxes 
were paid by Kittie i. Dwyer. In the vears 1908, 1909, 
the taxes were assessed to and paid by Kittie LE. Dwyer” 
(p. 293). What we have been endeavoring to establish 
by the evidence is the fact that an agency existed be- 
tween Kester, Kettenbach, Dwyer, and the several 
entrymen, and asa link in the proof to that end we have 
pointed out a number of instances wherein Kester and 
Kettenbach had paid the taxes on claims, the record 
title of which was in the names of persons they had 
procured to make entries for them. In view of all the 
circumstances surrounding said entries, it is plain that 
in respect to paying the taxes thereon Kester and Ket- 
tenbach were not acting merely as the friends of the 
entrymen, but in interest of themselves. Whatever 
agency existed was not that Kester and Kettenbach 
were the agents of the entrymen, but rather that the 
entrymen were the agents of Kester and Kettenbach 
throughout the entire transactions. ‘The title deeds to 
the entries involved in these suits were kept off the 
record by Kester and Kettenbach in many instances 
from one year to two years for the purpose of concealing 
the fact that they owned the claims, and for the same 
purpose in other instances the titles were conveyed to 
other persons in trust for Kester and Kettenbach. 
Again, in commenting on this claim, the court, in 
discussing the option given by Kester and the plats 
that were attached to it, said, ‘‘Upon the plat is a 
notation to the effect that the x indicates lands of 
Kester and Kettenbach, while the circle indicates lands 
belonging to individuals. There is no notation as to 
the class of lands designated by cirele X (X). Under 
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all the circumstances disclosed by the record it is not 
thought that much significance can be attached to this 
piece of evidence alone. The plats were apparently 
prepared hastily, and were clearly erroneous in some 
respects. There was no necessity at the time for being 
entirely accurate as to the ownership of lands or the 
precise status of the title. The deed from Rowland to 
Dwyer was executed a short time after these plats were 
prepared, and it is entirely possible that the defendant 
Dwyer at the time had arranged for or knew that he 
could secure the lands * * *” (pp. 293-294). The 
purpose of this evidence to be considered together with 
other evidence in the case, and not alone, was to estab- 
lish the fact that Kester, Kettenbach, and Dwyer did 
own claims jointly and Kester referred to them as 
‘our timber,” notwithstanding the fact that in this 
record he and Kettenbach disclaim any interest in the 
claim or any connection with Dwyer relative to this 
or any other claim in the suits. And still further, the 
court says, ‘‘Another circumstance relied upon is the 
inclusion of the name of the entrywoman in a group 
of names, and endorsed in the handwriting of the 
defendant Kettenbach upon a deposit slip, dated April 
26, 1904.” But while the slip, with its endorsement, 
may present a suspicious circumstance, it and the other 
evidence is not sufficient to establish fraud (p. 295). 

The deposit slip mentioned was introduced simply 
to show that the defendants had paid the filing fees of 
this and 11 other entrymen in the suits, though they 
denied paying such fees. This payment was made by 
Dwyer, and the money obtained by him giving his 
eheck upon the Lewiston National Bank, and instead 
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of the check being charged to Kester and Kettenbach 
or held in the cash, as was customary, it was charged 
to the account of Kittie E. Dwyer, and the day after 
such payment, Kettenbach, in order to correct this 
mistake and to reimburse Mrs. Dwyer’s account, made 
a deposit slip crediting her account the aggregate sum 
of the amounts paid the several entrymen and wrote 
the names of each entryman on the back of the deposit 
slip as a memorandum. Further mention of this de- 
posit slip will be made in its proper place in connection 
with the other entries. 

EVIDENCE BEARING GENERALLY UPON ALL THE EN- 

TRIES IN THE “LINE-UP.” 

It will be remembered that in the “line-up” of April 
25, 1904, there were nineteen persons, all of whose 
entires are in the present cases, and the names of the 
nineteen entrymen appear here in the order in which 
their entries were made at the land office, under the 
subheading “The line-up.” 

The entrymen forming the line-up are those whose 
entries compose the “O’Keefe group” and “ Kester- 
Kettenbach-Dwyer group,” hereinbefore referred to. 


THE DEPOSIT SLIP. 


A deposit slip of the Lewiston National Bank show- 
ing a deposit to the account of Kittie E. Dwyer in the 
sum of $96.00, dated April 26, 1904, the day after the 
entries in the line-up were made at the land office, and 
the notation on the back of the slip and the evidence 
relating thereto, has an important bearing upon the 
question of who paid the filing fees for said entries, and 
affects seriously the credibility of Kester, Kxettenbach 
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and Dwyer, who disclaim paying said filing fees. This 
bit of Pridence was introduced at page 3759 of the 
record. The writing on both the front and the back 
of this slip is in the handwriting of William F. Ketten- 
bach, and the following is what appears on either side 
thereof: 


THE Lewiston Nationa BANK, Lewiston, Inano. 
Deposited by Kittie E. Dw ver. 


4-26-1904. 


Twocks given to Wi aceon icachis s.. ele... Ys 
50 
48 
LS ee 2 
96 


(Written on back of deposit slip.) 


OS a 8 
Oe rn S 
UC a 8 
A nn ee ae 5 
Mrs ee lands MEA ne et on tins 80204 5c eee 5 
(ONE ee 8 
OUI. i aero eee 8 
LTS) 8 
Vt | a ae PR Me Sees bin 3 § 
LOS eT 8 
PL alg oo6 o Soe os oS cids ne on cow oe eee § 

| Ne aC ns $ 
96 

1, OP SC eet Se &g 
8s 


Therefore the names on the back of the deposit slip 
are the names of the six O’ Keefe entrymen and six of 
the Kester-Kettenbach-Dwyer group in the line-up, 
who, together with the Kester and Kettenbach kinsfolk, 
complete the nineteen. 

It is to be remembered that William Dwyer had no 
account at the Lewiston National Bank in his own 
name, but for ‘his personal expenses drew checks on 
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said bank in his name and that the sume were charged 
to the account of his wife, Kittie E. Dwyer. For ex- 
penditures by Dwyer in acquiring timber claims for 
Kester and Kettenbach and in advancing to entrymen 
money for their applications, for final proof and for pay- 
ing their incidental expenses in taking up claims, Dwyer 
drew checks upon the Lewiston National Bank in his 
own name and by placing in one corner of said checks 
the letter “IX” with a circle about it, the said checks, 
instead of being charged to the account of Ixittie E. 
Dwyer, were held in the cash as cash items and later 
were taken up by, or charged to, the ‘Vand aecount of 
Ixester and Kettenbach.”’ 

In a number of instances, expenditures made by 
Dwyer for Kester and KXettenbach, in which Dwyer’s 
checks were given, the latter would fail to attach the 
(IX) and the same, by mistake, would be charged to the 
account of Kittie E. Dwyer, and when that mistake was 
discovered either Kester or Kettenbach would take said 
checks out and credit the account of Kittie FE. Dwyer in 
that amount, all of which has been mentioned in con- 
nection with the (Ix) checks under the subheading 
“Circle Ix checks (Ix).” 

It appears that on April 25, 1904, the date the 
nineteen entrymen filed in the land office, Dwyer, 
according to his testimony, gave two checks upon the 
Lewiston National Bank in the sum of $48.00 and $50.00, 
respectively, for matters connected with Kester and 
Kettenbach’s timber deals, and that the checks were 
cashed by one Wiggin (pp. 3767 to 3769); and that 
$2.00 of these amounts was used by Dwyer personally. 
To these two checks Dwyer failed to attach the (KX) and \ 
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on that day the two checks for $50 and $48, respectively, 
were charged to the account of Kittie E. Dwyer. The 
mistake was discovered and the following day, to 
correct the error, Wm. F. Kettenbach made out a 
deposit slip and credited the account of Kittie E. 
Dwyer the amount of the two checks, less the $2.00 
Dwyer had used for his own purposes; 1. e., $96.00 
(pp. 3756 to 3758). (The original of this deposit slip 
is marked “ Plaintiffs’ Exhibit No. 120” and is on file 
in the office of the clerk of this court.) | 

At that date when an entryman filed application to 
enter land under the timber and stone act, he was 
required to deposit in the land office $8.00 for the pub- 
lication of notice. That was the filing fee required 
(p. 3764). 

Wilham F. Kettenbach admits that the memoranda 
on both back and front of the slip are in his hand- 
writing. The names on the back of the deposit slip 
in Kettenbach’s handwriting are those of twelve of 
the entrymen who had filed the day before and were 
twelve of the aforesaid nineteen in the line-up, the 
other seven in the line-up being the relatives of 
Kester and Kettenbach before mentioned; and each 
one was required to pay into the land office the $8.00 
set out opposite his name. 

Therefore, it appears that Dwyer had drawn the 
checks on the bank for the amount necessary for the 
twelve entrymen to pay their filing fees at the land 
office and had handed O’Keefe the filing fees for the 
entrymen forming his group, and that Dwyer paid 
the fees of the remaining entrymen personally, as is 
shown by the evidence recited herein in connection 
with their entries. 
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The explanations by Kettenbach and Dwyer relative 
to this matter are given at pages 3761 to 3771 of the 
record. 

Mr. Kettenbach explains that it was merely inci- 
dental that, in making notation for the issuing of 
certificates of deposit for the register and receiver of 
the land office to be sent to publishers of newspapers 
for publication of entries made that day, he used the 
back of a deposit slip for that memorandum, and the 
following day he happened to pick up the same deposit 
slip and used it in crediting the account of Kittie E. 
Dwyer. There is no question that the money used 
by Dwyer was for Kester’s and Kkettenbach’s trans- 
actions, and that Kettenbach was reimbursing Ixittie 
E. Dwyer’s account for the charge erroneously made 
to her account, instead of being held as a cash item 
and taken up by Kester and Ixettenbach. 

The explanation of Mr. Ixettenbach is not persua- 
sive, when vou consider the transaction as a whole 
and the absolute improbability of the story. In the 
first place, Mr. Iettenbach, to substantiate his state- 
ment, produces the Certificate of Deposit Ledger of the 
Lewiston National Bank of the 25th of April, 1904, 
showing that two certificates of deposit were issued 
to two local newspapers in the sum of $151.70 each 
(p. 3761). If the amount of either of the certificates 
of deposit had been in the amount of the notation on 
either side of the deposit slip, it might be considered 
in corroboration of his explanation. 

The force of his explanation is lessened still further 
by the fact that Mr. Ixettenbach did not issue any 
certificate of deposit on that date, but all certificates 
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that were issued that day are in the handwriting of 
Mr. Bradbury, the teller (pp. 3762 to 3765). Further, 
it is not at all probable that the receiver or register of 
the land office, desiring to purchase two certificates 
of deposit, each in the sum of $151.70, would go to 
his banker and give the names of twelve persons whose 
publication fees were to be paid out of one or the other 
of said certificates, and it is much more improbable 
that the names mentioned should happen to be the 
particular twelve referred to. Besides, it is not 
explained why the amount furnished O’Keefe should 
be deducted; his entry had to be published just the 
same as the other entries. 

The matter on the front of the deposit slip is so 
closely allied and related to that on the back, as not to 
admit of the explanation given, or of any other con- 
clusion than that it is one and the same transaction. 
This, together with the other evidence on the subject 
mentioned in connection with each entry separately, is 
conclusive that Kester and Kettenbach paid the filing 
of said twelve entrymen. 

SUMMARY OF EVIDENCE CONCERNING THE “0’KEEFE 
GROUP” AND THE ‘KESTER-KETTENBACH-DWYER 
GROUP” (THE LINE-UP.) 

From the foregoing it appears that IXester and Net- 
tenbach im one form or another, or by one device or 
another, furnished every entryman of the “O’Keefe 
group” and’ the “Kester-Kettenbach-Dwyer group” 
practically every dollar they used in connection with 
their entries. All of the entrymen, except Bingham, 
were taken to the land the preceding October by Dwyer. 
Kester furnished the money for McMillan and Greenburg 
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to make proof and also for filing (see deposit slip) ; and 
Dwyer furnished the money to Wilson (p. 3385), 
Frances Justice (p.3384), and Fred Justice (p. 3400) with 
which to make proof and received the same from Kester 
for that purpose, and the filing fees were also furnished 
from the same source (see deposit slip). Fred Justice 
made proof July 13, 1904 (p. 1423), and conveyed his 
claim to Kester and Kettenbach the same day, the deed 
not being recorded until June, 1906 (p. 1704), no 
mortgage being given. All the proof we have is that 
Kkester and Kettenbach furnished all the money to Fred 
Justice through Dwyer, and the latter did as his mother 
and Guy Wilson did—conveyed the claim the day he 
made proof. 

The arrangements were made by Dwyer with Wilson 
and Mrs. Justice before going to view the land to furnish 
the money for all expenses and to purchase the land, 
Mrs. Justice making the arrangements for her son, and 
Kester promising the needed amount for McMillan 
before he entered the land. 

The evidence mentioned in connection with each 
particular entry shows the arrangements or agreements 
upon which each of said persons entered his or her 
claim; the amount that each received for the claim; and 
the date of the conveyances to Kester and Kettenbach 
or Dwyer; and on the whole that said entries were made 
pursuant to antecedent agreements for the use and 
benefit of Kester, Kettenbach, and Dwyer. 

Edna P. Kester, Elizabeth Kettenbach, Elizabeth 
White, William J. White, Mamie P. White, and Martha 
lk). Hallett are the persons referred to by O’ Keefe in his 
conversation with Taylor that were to be taken into 
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the timber, and they were taken to the timber in the 
fall of 1903, and Dwyer showed them over the land. 

Mrs. Kester and Mrs. Hallett received the money from 
Kester with which to purchase their claims; Miss 
Kettenbach received all the money from Wm. F. 
Kettenbach for the purpose of initiating the entry, 
purchasing the claim, and paying the location fee, 
and Wm. J. White was permitted to overdraw his ac- 
count at the Lewiston National Bank for the purchase 
of his wife’s and his own claim. 

Dwyer testified that he cruised said townships with 
a view of locating people on them, and that he picked 
out for those he took into said townships in the fall 
of 1903 the best claims that were available (pp. 3375 
to 3381). In explaining, then, why those lands were 
not selected for the State when he was employed for 
that purpose in March of the following year, before the 
nineteen persons he had shown over the claims filed, 
Dwyer’s testimony lacks candor and savors strongly of 
quibble and equivocation. 

Dwver testified to the effect that he showed the entry- 
men over all of the townships and that they would be 
equally as well satisfied with one quarter section as 
another. This, however, is at variance with the testi- 
mony of some of the entrymen; at least, the Taylors in 
their affidavit made for the defendants and introduced 
in evidence by them, shows that there was some par- 
ticularity on their part as to the claims they were to 
enter, and Charles W. Taylor in his affidavit (defend- 
ants’ Exhibit E, p. 4125) said: ‘In locating us he 
(Dwyer) would take us across and over the claims and 
would point out or select one member of the party 
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and say: ‘This is yours,’ and show the party his cor- 
ners;’ and E. J. Taylor in his affidavit, offered as de- 
fendants’ Exhibit G (p. 4184), said that Dwyer told 
him: ‘‘Here is a good claim. I will locate vou on that 
if you wantat.”’ 

Dwyer says the entrvmen when they got to the land 
office in April did not file on what was their first choice, 
but filed on the next best that was left (pp. 3380 to 
3385). It would seem that from said affidavits the 
entrvmen had but one choice. 

Complainants’ Exhibit No. 118 is a plat of Twp. 38 
N., Ro 5 E.,santid disshibit 179 is a, platsof “Twp. 35 
R. 6 KE. The onginals of both of said exhibits are on 
file in the office of the clerk of this court. On said 
plats are marked the lands selected by the State and 
also those of the said nineteen entrymen who filed the 
day after the State made its selection. 

From reading the testimony, record pages 3032 to 
3041, with said township plats before you, it will appear 
that the timber selected by the State in said townships 
cruised only from a million and a quarter to a million 
and a half or two million feet to the quarter section. 
while the claim of Jackson O’Keefe, being the W. 4 
SE. 4, E. 4 SW. 4, sec. 23, T. 88 N., R.5 E., cruised two 
and a half to three million feet of timber; the claim of 
Edna P. Kester, being the N. 4 NE. 4, N. § NW. 4, sec. 
14, T. 38 N., R. 5 E., cruised two and a half million feet 
to the quarter (p. 3035); that the claims of J. W. Lane 
and T. G. Malone, being the 8. 4 sec. 7, T. 38, R. 6, 
cruised each three million feet to the quarter section; 
and the quarters in sections 18 and 19, T. 38, R. 6, 
cruised three million feet to a quarter section. The 
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last described claims are the Prentice, E. J. Taylor, 
M. E. Hallett, Frances A. Justice, EK. Bliss, Dammarell, 
Sanders, and Caldwell claims (p. 3039). The claim of 
Charles W. Taylor, being the NW. } sec. 30, T. 38, R. 6, 
cruised two million feet to the quarter section, and that 
the claim of Fred Justice, being the E. § NE. 4, E. $ 
SE. 1, sec. 20, T. 38, R. 6, cruised two million feet to the 
quarter section (p. 3040). 

Therefore, it will be seen that in carrying out the 
scheme of Kester, Kettenbach, and Dwyer to acquire 
Government timber lands in Twp. 38 N., R. 5, and Twp. 
38 N., R. 6 E., in the fall of 1903, before said townships 
were opened to entry by the public and even before the 
plats of survey had been filed, Dwver had taken the 
nineteen entrymen hereinbefore mentioned on the 
claims in said townships and said claims were entered 
the following spring on the day the land became open 
to entry by the persons thus shown the claims. 
KESTER AND KETTENBACH SECURE APPOINTMENT OF 

DWYER TO ASSIST IN MAKING STATE SELECTION IN 

SAID TOWNSHIPS. 

As has been stated before, on February 24, 1904, the 
plats of survey of T. 39 N., R. 5 and6 E., T. 388 N., R.5 
and 6 E., T. 40 N., R. 5 E., B. M., were filed in the land 
office at Lewiston and under the law the State had a 
preference right of sixty days in which to make and file 
its selection, and said townships became open to entry 
by the public on April 25, 1904. 

These are the townships upon which Dwyer had 
taken the nineteen persons forming the O’ Keefe group 
and the Kester-Kettenbach-Dwyer group in the pre- 
ceeding October, and said persons filed, as aforesaid, the 
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day after said townships became open to entry by the 
public. 

Robnett testified that in December, 1903, or Janu- 
ary, 1904, in W. F. Kettenbach’s office at the Lewiston 
National Bank, Kettenbach and Kester discussed the 
feasibility of having Goldsmith employ Dwyer to assist 
him in going over the timber and making the selection 
for the State (p. 2245) in said townships. Kester 
stated that if Dwyer should be so employed he could 
leave out of the State selection such claims as they 
(Ixester and Kettenbach) desired to locate entrymen 
on (p. 2246). It was agreed that Kettenbach would 
discuss the plan with Goldsmith, Kettenbach assuring 
Kester that he could “arrange that.” Several days 
later Goldsmith came to the bank and saw Ketten- 
bach, and the latter suggested that he appoint Dwver 
as one of the selectors for the State. Goldsmith stated 
that he did not know that he could make the appoint- 
ment, as Dwyer was not a resident of the State of 
Idaho, but a resident of Washington; but that he 
would consider the matter. Shortly thereafter Gold- 
smith returned to the bank and told Kettenbach that 
he would employ Dwyer (pp. 2247-2248). 

Goldsmith, Scott, Dwyer, and Lafferty went into the 
timber March 26, 1904, for the purpose of examining 
the timber for the State selection, and the same paity 
returned from the timber to Lewiston April 18, 1904 
(pp. 3669 to 3672). 

Dwyer testified that he cruised and estimated Town- 
ships 38 N., R.% E., Pwp. 38 Nj Ro G@ Es sind Tigaqoes7 
N., R. 6 E., with Mr. Goldsmith (p. 3370). 
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A day or two before the State made its selection, 
Goldsmith was again at the bank and Kettenbach gave 
him a list of claims furnished by Dwyer that he (Ket- 
tenbach) did not desire to be included in the State 
selection (pp. 2249 to 2252). 

At the time Dwyer was assisting in making the State 
selections he was still associated with Kester and 
Kettenbach in the procurement and location of entry- 
men as hereinbefore stated, and for a week prior to the 
day the State made its selection Dwyer had in line at 
the land office, Jackson O’WNeefe, Charles W. Taylor, 
Joseph H. Prentice, Edgar J. Taylor, Edgar H. Damma- 
rell, George H. Kester, Guy L. Wilson, dna P. Kester, 
Frances A. Justice, Fred E. Justice, Elizabeth Ketten- 
bach, Elizabeth White, Wm. J. White, Mamie P. White, 
Martha E. Hallett, Daniel W. Greenburg, David 5. 
Bingham, Hattie Rowland, and Wm. McMillan, all of 
whom he and O’Keefe had taken to view the timber the 
preceding October upon the terms and conditions 
herein stated, and the claims selected by Dwyer and 
O’Keefe to be located upon by the above-mentioned 
friends and relatives of Kester, Kettenbach, and 
O'Keefe for the benefit of Kester, Kettenbach, and 
Dwyer were superior in quality to the selections made 
in the same townships by Dwyer for the State (pp. 
3044 to 3047), as hereinbefore shown. 

During that period Norman Jackson was chief clerk 
of the State land board, and took some part in this 
selection. Lafferty was regularly employed by the 
State as a timber cruiser (pp. 1432, 1433, 3667, 3668). 

Mr. Jackson left the matter as to what the State 
would select in said townships entirely to Goldsmith, 
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and the others herein mentioned worked under Gold- 
smith’s supervision. Goldsmith furnished Jackson 
with a list of the lands the State should select, and the 
selection was made as suggested by Goldsmith by the 
list he furnished. The list of selections was filed the 
day before the land became open to entry (pp. 1432- 
1433). 


KESTER’S ATTEMPT TO INFLUENCE ACTION OF CHIEF 
CLERK OF STATE LAND BOARD. 


Just before Jackson filed the State selection at the 
Lewiston land office he said he was approached by 
Kester at Lewiston. Kester invited Jackson to take 
a drive with him (p. 1436). Kester stated to Jackson 
that he had furnished Mr. Goldsmith with the plats of 
those townships, which were very valuable to Gold- 
smith and enabled him to make intelligent selections, 
and that he had given Goldsmith other valuable in- 
formation relative to the timber in that locality, and 
that in consideration of that the State should not 
select certain timber in said townships, so that he 
(Isester) might scrip the same. He said that he had 
held the scrip for about a year and that he thought it 
would be in justice to him to give him an opportunity 
to place it, as he had benefited the State to so great an 
extent (p. 1435-1436). 

The testimony of Robnett to the effect that Kester 
and Kettenbach, after discussing the matter between 
themselves, agreed to try to have Dwyer appointed to 
assist in making the State selections in order that the 
land they had contemplated acquiring in said town- 
ships would not be selected by the state, and to this 
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end sought Goldsmith and induced him to employ 
Dwyer for that purpose, although Dwyer was not a 
resident of the State of Idaho, is strongly corroborated 
by the concurrent circumstances, evidenced by the 
further fact that Kester endeavored to induce Mr. Jack- 
son, clerk of the land board, not to select in said town- 
ships certain tracts of land that he (Kester) wanted, in. 
consideration of services that Kester had rendered 
Mr. Goldsmith in these selections, in furnishing him 
plats of the townships which Kester explained were 
very valuable in enabling Goldsmith to make intefligent 
selections; and the significant fact that the state did 
not select the nineteen entries before referred to, though 
the timber upon said claims is greatly superior in 
quantity to the timber upon the quarter sections se- 
lected on behalf of the state. 
DWYER CONTESTS. 

The next link in the chain showing the determination 
of Kester, Kettenbach, and Dwyer to acquire Gov- 
ernment timber lands in said two townships are the 
contests instituted by Dwyer and the circumstances 
surrounding the devolution of the title to the claims 
thus contested to Kester, Kettenbach, and Dwyer. 

It was agreed between Kester, Kettenbach, and 
Dwyer, after said nineteen entrymen applied to enter 
and before any of them had made proof, that Dwyer 
should contest a number of homestead entries made in 
said townships, and should he prevail at the bearing, 
he would have persons he held in readiness for that 
purpose, apply to file upon said claims under the timber 
and stone act (pp. 2232 to 2235), and then convey the 
claims to them. 
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Pursuant to this arrangement, Dwyer in May, 1904, 
filed contests against sixteen homestead entries in said 
townships and said claims were subsequently entered 
under the timber and stone law, a number of them by 
the relatives of Kester and others by employees of 
Dwyer, and still others by persons procured by Dwyer 
to enter them under a prior agreement; and in all 
cases the lands so entered were later conveved to Kester 
and Kettenbach or to the wife of Dwyer. 

George W. Miller filed a homestead entry on a quarter 
section in sec. 24, T. 38, on February 24, 1904. Wm. 
Dwyer in May of the same year filed a contest against 
said entry and the case was closed by a relinquishment 
October 28, 1904. Later said claim was filed upon 
under the Timber Land Act by Mabel Ix. Atkinson, a 
sister of George H. Kester, and Mrs. Atkinson conveyed 
the title to said claim to Wm. F. Kettenbach and 
George H. Kester in May, 1906 (pp. 1441-1442). 

Charles F. Shumaker filed a homestead entry in sec. 
29, T. 38, October 29, 1903. Wm. Dwyer filed a con- 
test against the same the following May and the con- 
test case was closed by a relinquishment September 6, 
1905. On the same day Jos. F. Atkinson, brother-in- 
law of George H. Kester, entered said claim under the 
timber and stone act and after final proof conveyed 
said claim to Wm. F. Kettenbach and George H. Kester 
(pp. 1442-1448). 

Charles B. Thornberg filed a homestead entry in sec. 
29, T. 38, February 24, 1904. Said claim was contested 
by Wm. Dwyer May 25, 1904, and a relinquishment 
obtained, and later Charles S. Myers entered said claim 
under the timber act upon prior agreement, and after 
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making proof conveyed the title to said claim to Win. 
I’, Ikettenbach and George H. Kester March 21, 1906 
(pp. 1443-1444). (Myers is one of the Steffey group.) 

On February 24, 1904, Charles G. Vogelman filed a 
homestead entry in sec. 7, T. 39. Wm. Dwyer con- 
tested this entry May 25, 1904, and said contest case 
was closed by a relinquishment in November, 1905, and 
Frank L. Moore made a timber and stone filing on said 
claim (p. 1445). 

Wm. B. Walker filed a homestead entry April 6, 1904, 
for a quarter section of sec. 20, T. 38. A contest was 
filed against said entry May 25, 1904, by Wm. Dwyer 
and the contest case was closed by a relinquishment, 
and Hiram I. Lewis made a timber and stone entry of 
said claim under a prior agreement and later conveyed 
title of said entry to George H. Kester and Wm. F. 
Kettenbach (p. 1446). 

Walter Williams filed a homestead entry on a quarter 
of sec. 15, T. 38. A contest was filed against this entry 
by Wm. Dwyer May 25, 1904. The contest was closed 
by a relinquishment of the entry. On August 23, 1904, 
the date of the relinquishment, Charles Carey made a 
timber and stone filing on said claim under a prior 
agreement, and in April, 1905, conveyed title to the 
same to Wm. I’. Kettenbach and George H. Kester 
(p. 1447). 

Albert J. Flood made homestead filing in sec. 15, T. 
38, in February, 1904. Wm. Dwyer contested said 
entry May 25, 1904. The contest case was closed by a 
relinquishment of the entry July 11, 1904. On the 
same day Albert G. Kester, brother of George H. Kes- 


ter, entered said claim under the timber and stone act 
77190—13——13 
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and later conveyed the title to said clam to Wm. F. 
Kettenbach and George H. Kester. The said deed was 
recorded at the request of Wm. Dwyer (p. 1448). 

John P. Harlan entered a quarter section of land of 
sec. 28, T. 40, under the homestead law. Wm. Dwyer 
filed a contest against the same October 4, 1904. The 
contest was later dismissed by the Secretary of the 
Interior (p. 1449). 

Wm. R. Lawrence made homestead filing on a quar- 
ter of sec. 15, T. 38. This entrv was contested by Wm. 
Dwyer May 25, 1904, and the case was closed by a 
relinquishment July 11, 1904. On the same day Ben- 
jamin F. Rowland, husband of Hattie Rowland, of the 
“Line-up,” entered said claim under the timber and 
stone act and later conveyed the title to said claim to 
Kittie IX. Dwyer (p. 1450). 

On February 24, 1904, Fred H. McConnell made 
homestead filing on a quarter of sec. 30, T. 38. Wm. 
Dwyer filed a contest against said entry in May, 1904, 
and the case was closed by a relinquishment August 5, 
1904. On the same day Malvern C. Scott, who assisted 
Goldsmith and Dwyer in cruising for the State selec- 
tions, entered said claim under the timber land law, 
and on February 5, 1906, conveyed the title to said 
claim to Wm. F. Kettenbach and George H. Kester 
(p. 1451). 

Frank A. McConnell made homestead filing on a 
quarter of see. 20, T. 38, February 24, 1904. This 
claim was contested by Wm. Dwyer and the case closed 
by a relinquishment December 12, 1904. Margaret A. 
Miller on the same day entered said claim under the 
timber and stone act and later conveyed title to the 
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claim to Kittie E. Dwyer, the deed being recorded at 
the request of Wm. Dwyer, her husband (p. 1452). 

On February 24, 1904, Albert Anderson made home- 
stead filing in sec. 30, T. 38. This claim was also con- 
tested by Wm. Dwyer, May 25, 1904. The contest was 
closed by a relinquishment, December 12, 1904. Mary 
IX. Sherman on the same day made a timber and stone 
filing on the same claim and later conveyed the title to 
the same to Kittie E. Dwyer (p. 1453). 

George G. James entered land in sec. 8 and 9, T. 38, 
under the homestead law, February 24, 1904. Wm. 
Dwyer filed a contest against this claim and the con- 
test was closed by a relinquishment September 21, 
1904. On the same day George C. Davenport made 
timber and stone filing on said claim and later conveyed 
the title to the same to Wm. F. Kettenbach and George 
H. Kester (p. 1454). 

John MeHardie on April 18, 1904, filed a homestead 
cmury On aequarter of sec. 19, T. 38. Wim. Dwwer filed 
a contest against said entry in May, 1904. The con- 
test case was closed by a relinquishment of the entry 
September 8, 1904. On the same day Edwin Bliss, an 
employee of Dwyer (p. 3306), and who also assisted 
Dwyer and Goldsmith in cruising for the State selec- 
tions, entered said claim under the timber and stone 
act and later conveyed title to the claim to Wm. F. 
Ixettenbach and George H. Kester (p. 1455). 

Carl Rogers made homestead filing for NE. 4, sec. 
12, T. 38, R. 5 E., B. M. Rogers later relinquished 
this claim and filed on the same under the timber and 
stone act. This latter filing was contested by Wm. 
Dwyer May 4, 1906. The contest was closed by a 
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relinquishment March 14, 1908. On the same day 
some Northern Pacific scrip was filed on said claim, 
the nonmineral affidavit being executed by Wm. Dwyer 
(p. 1457). 

On February 24, 1904, L. Grace Rogers made a home- 
stead entry in sec. 12, T. 38. This she relinquished 
and filed upon said claim under the timber and stone 
law. Contest was filed against this entry by Wm. 
Dwyer, and the receiver and register of the land office 
held in favor of the contestant. The papers in the case 
were transmitted to the General Land Office, and no 
further action has been taken upon them. Northern 
Pacific scrip was filed on this entry, and Wm. Dwyer 
made the.nonmineral affidavit. Later a half interest 
in said claim and the one last preceding, was conveyed 
to Wm. F. Kettenbach, and a quarter interest was con- 
veyed to George H. Kester, said deed being recorded 
at the request of Wm. Dwver (p. 1457). 

Susan Comstock made a homestead filing May 25, 
1904, in sec. 29; T.39, Re 5 E., BR imager 
filed a contest against said claim May 25, 1904, and the 
contest case was closed by a relinquishment October 
26, 1904. On the same day Edward M. Lewis entered 
a portion of said claim under the timber and stone act, 
upon a prior agreement, and Wm. E. Helkenberg en- 
tered the remainder of the claim under the timber and 
stone act on the same day. The property so entered 
by Lewis and Helkenberg was later conveyed to George 
H. Kester and Wm. F. Kettenbach (p. 1459). 

THE HIRAM F. LEWIS ENTRY. 

Hiram F. Lewis, who has resided at Lewiston for 

about nine years and who made entry under the 
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timber and stone law of the homestead claim of Wm. B. 
Walker which was relinquished after a contest by 
Dwyer, had testified at two criminal trials relative to 
the manner in which he had taken up said claim and 
had also made an affidavit before a special agent of 
the land office concerning the same. At the trial of 
Wm. Dwyer in the fall of 1906 on the charge of sub- 
ornation of perjury, and also at the trial in the spring 
of 1907 of Wm. F. Kettenbach, George H. Kester 
and Wm. Dwyer charged with conspiracy to defraud 
the Government of timber lands, Lewis testified that 
Dwyer suggested to him the advantage of making a 
timber land entry: that prior to making the entry 
Dwyer agreed to give him $150.00 for his right at the 
time the claim was turned over to them; and that 
he received $150.00 from Kester pursuant to said agree- 
ment. He made practically the same statements in 
the affidavit in 1905. He also testified that the state- 
ments made in his sworn statement were untrue and 
that he knew they were untrue at the time of making 
the statement (pp. 901 to 1055). At the present 
trial he testifies that Dwyer told him that they had 
some good timber claims and if he wanted to take 
one of them he could make a little money out of it 
(p. 905). He obtained a relinquishment from Dwyer 
before entering the claim and filed the same at the land 
office at the time he made application to enter (p. 927). 
He now says that Dwyer didn’t say he would give him 
$150.00 because he got $250.00 (pp. 905 to 915), and that 
he received $250.00 from Kester (p. 917). He got $200.00 
from George H. Kester with which to make proof. 
He made the arrangements with Kester himself. He 
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met Dwyer and Kester together on the street one day 
and they talked about this claim. He thinks it was 
after he had entered it (pp. 927 to 929). With part 
of the money Lewis received from Kester he paid his 
filing fees (pp. 946-947). Dwyer gave him a copy 
of the final proof papers to read before he made proof 
(p. 933). Dwyer asked Lewis if he had a brother and 
said he had another relinquishment of a claim that 
the brother could get. Hiram Lewis procured his 
brother kdward M. Lewis to enter a timber claim, to 
which Dwyer furnished the relinquishment (p. 932). 
A contest was filed against the entry made by Edward 
M. Lewis. The expense of this contest was paid by 
Hiram Lewis and he was reimbursed for the amount 
thus expended by Kester (p. 937). Hiram Lewis got 
most of the money from the Lewiston National Bank 
for the expenses of his brother in taking up his claim 
(p. 956). Both claims were conveyed to Kester; 
$150.00 was received for Edward M. Lewis's claim over 
und above expenses for his own claim (p. 997). 
(Pp. 901 to 10038, Lewis’s testimony.) 


THE EDWARD M. LEWIS ENTRY. 


Edward M. Lewis made a timberland entry October 
26, 1904 (p. 2042), on the homestead claim of Susan 
Comstock that had been contested by Dwyer and relin- 
quished. His brother, Hiram IF. Lewis, told him he 
bad a chance to take up this claim and that he was to 
go to the timber with Dwyer. He did not have the 
money with which to enter this claim, but Hiram told 
him to leave it to him and that it would be all right 
(pp. 2444-2445). Two days after this conversation he, 
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in company with Dwyer, started for the timber. They - 
were three days on this excursion, all the expenses of 
which were paid by Dwyer. Several days after his 
return from the timber Edward, at the direction of 
Hiram, went to the law office of one Mullen, where his 
filing papers were prepared. Mullen had a description 
of the land (pp. 2045-2046); he did not pay Mullen a 
fee for preparing said papers; and Dwyer named the 
witnesses for final proof. Before filing, Hiram F. 
Lewis told him he would see that he got the money with 
which to take up the claim (p. 2046). He received the 
money with which to pay the filing fee at the land office 
just before filing from Dwyer (p. 2055). He did not 
pay anything for the relinquishment, nor did he pay a 
location fee. His brother gave him a check with which 
to obtain the money for final proof, ard he did not. use 
a dollar of his own money in the transaction; nor did 
he give a note for the money furnished him (p. 2047) ; 
nor did he pay any interest on said money; and nothing 
was said about. returning it (p. 2048). After proof a 
contest was filed on forty acres of this claim, and Dwyer 
advised Edward Lewis to retain Mullen to defend the 
case, and stated that he thought the fee would be about 
$30.00. Following Dwvyer’s advice, he retained Mullen 
and paid him $30.00. He told his brother of this 
expenditure, who said it would be returned to him, and 
he was later reimbursed for that amount as herein- 
before stated (pp. 2048, 2049, 2051, 2059, 2060). 
Hiram F. Lewis told Edward that he (Edward) did 
not own the claim and had no right to sell it, but that 
“it belonged to these other parties and Dwyer” (pp. 
2050, 2051, 2056). Edward afterwards deeded the 
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- property to Hiram (p. 2050), who turned same over 
to Ixester, Kettenbach, and Dwyer. Edward received 
$125.00 out of the claim (p. 2051). At the trial of the 
criminal cases Edward and Hiram Lewis agreed that 
they would stand together and give no more informa- 
tion than they had to. Hiram told Edward not to tell 
anything that would get him into trouble (p. 2066). 


THE CAREY ENTRY. 


Walter Willams, who resides at Oakdale, Wash., 
made the homestead filing in the Lewiston land office 
in February, 1904, hereinbefore referred to. He and 
Albert Flood were notified that contests had been filed 
against their claims. ‘They went to the land office to 
inquire into the matter, and were there referred to 
Wm. Dwyer. Dwyer told them that they couldn’t prove 
up on the land, and that as it would cost him $50.00 to 
contest the claims, he was willing to give them that 
amount of money if they would relinquish the claims. 
After discussing the matter, Williams and Flood con- 
cluded that it would be best to accept Dwyer’s offer, 
and the same day they made out their relinquishments 
at the Lewiston National Bank. Dwyer and Wm. F. 
Ixettenbach were present at the time and Kettenbach 
said, as Dwyer had, that they would not lose their right 
to make another homestead filing. Later they sent to 
Williams through the mail a check for $50.00 (pp. 
1023 to 1028). 

Charles Carey, in August, 1904, was conducting a 
shooting gallery and cigar store at Lewiston, and later 
was employed by a butcher. Carey wanted to get a 
timber claim. He asked “Scotty” (Malvern C. Scott) 
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if he could find him a claim. Later Scotty told him 
that he knew where he could get a claim and he thought 
that Carey would be able to get $150.00 out of it. 
Scotty introduced him to Dwyer, saying that ‘he 
(Carey) is a good boy; he is an all right fellow,—and 
told how long he had known me and different things.” 
Dwyer said he could locate him, but that he didn’t 
think that there would be over $125.00 in it for him. 
Dwyer said, “The least said about it the better; I had 
better keep it to myself.”’ Scotty told Carey he thought 
Dwyer would furnish him the money with which to take 
up the claim. Dwyer did not take him to the claim. 


Carey had been in that locality on a fishing trip at one 
time, and was pretty sure he had been on the land 
(pp. 551 to 555). Dwyer gave Carey the relinquish- 
ment that he had received from Williams, and Carey 
entered the land thus relinquished under the timber 
and stone act. Carey did not pay anything for the 
relinquishment, nor was he requested to pay for it 
(p. 596). Dwyer prepared his filing papers and gave 
him the money with which to pay the expenses inci- 
dent to filing. He understood from Scotty that Dwyer 
would furnish all the money that was needed. Dwyer 
did give him the money, but did not inquire whether it 
was needed or not (pp. 556 to 558). The day before 
final proof Dwyer gave Carey $400.00 for that purpose. 
At Dwyer’s suggestion, he purchased a certificate of 
deposit with the money, as Dywer said it would look 
better. Dwver discussed with Carey the propriety of 
the latter swearing that he did not purchase the land 
on speculation, etc., but he does not remember whether 
it was in regard to the sworn statement or final proof. 


207 


He does remember, however, that Dwyer said, “ You 
are taking it up for your own benefit. If vou can sell 
it you will get something for yourself.” Dwyer gave 
him a set of the final proof papers to take home with 
him, and told him that Scotty would inform him as to 
answers to the questions about which he was not sure. 
Dwyer told him there was nothing wrong about it, that 
he was taking it up for his own benefit (pp. 559 to 562). 
He made final proof with the $400.00 that Dwyer had | 
given him, and swore that it was his own money (pp. 
562 to 563); said that he earned the same in his 
business and had had it for twelve vears (p. 563). 
Immediately before making proof, Dwyer gave Carey 
$150.00, and immediately after proof he handed that 
amount back to Dwver. who gave him a receipt for it 
as 2 location fee (p. 565), and immediately after that, 
“Well, we went to the California Wine House, and he 
(Dwyer) gave me $125.00.” Q. Now, what did he give 
you that for? A. Well, that was for—he said when I 
took up the claim; he said I could get that much out of 
it if I wanted to sell it. Q. And that was cairying out 
his part of the agreement, was it? A. Well, yes; | 
think so, as/1 understand if (pp. 5600)09 = eee 
What did you consider that $125.00 was for that he 
cave you at the wine house? A. I considered I took 
up his proposition of $125.00. That was ten minutes 
after he made proof (pp. 568 to 569). When Carey first 
talked to Scotty, he understood that he was to get 
$150.00 for his right (p. 570). In going over the ques- 
tious with Dwyer before final proof, Dwyer said, “ You 
haven’t any agreement to sell” (p. 576). Immediately 
after making proof he went to the office of one Ketten- 
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bach and signed and acknowledged a printed paper 
before Kettenbach. He doesn’t know whether it was 
a deed or not. <A few minutes thereafter he was given 
the $125.00, and that is all the money he got out of his 
claim (pp. 567 to 568). 

Albert J. Flood gives practically the same testimony 
relative to the relinquishment, as did Williams, and 
understood that the same was to be held in escrow until 
they had got a filing on the land (pp. 1003 to 1009). 
Kester’s brother then entered claim under the timber 
and stone act, and conveved to Kester and Kettenbach 
(p. 1450). 

THE STEFFEY GROUP. 
AGREEMENT BETWEEN STEFFEY AND DWYER AND KNOWL- 
EDGE THEREOF BY KESTER AND KETTENBACH. 

In the fall of 1905 Harvey J. Steffey, a timber cruiser 
and locator, living at Pierce, Idaho, who had been 
interested in one or two timber clanns with Dwyer 
and Kester and had been employed by and worked 
in the woods with Dwyer (pp. 1745 to 1751), entered 
into an agreement with Dwyer that Steffey would pro- 
cure a number of persons to enter timber claims upon 
agreements between Steffey and the persons so to be 
secured, to be made prior to the initiation of the entries, 
that Steffev would locate said persons on timber claims, 
pay their filing fees and furnish them with the money 
to pay for the land and all incidental expenses, and 
that said persons would after proof convey the claims 
thus entered to Ixester and Ikettenbach and be paid 
by Steffey $150 to $200 each for their services. Steffey 
was to check upon the Lewiston National Bank for the 
money hecessary to carry out this agreement, whether 
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or not he had sufficient funds in that institution to 
meet said checks, and Dwyer assured him that the 
checks would be honored. At that time Steffey knew 
that Kester, Kettenbach, and Dwyer were “working 
together in timber claims” (pp. 1751 to 1755, 1758, 
1772-1773, 1750-1751, 1803). Dwyer told Steftey 
that he (Dwver) was to get a third interest in the land 
so located after title to the same was acquired, and 
the other two-third interest was to go to Kester and 
KXettenbach (pp. 1802 to 1804); and that he (Steffey) 
would be (treated) all right—he would get his share (p. 
1772). Ixester also told Steffey that he would see that 
he received what was due him and that he need have 
no fears whatever (p. 1803). Wester further advised 
Steffey to leave the matter to him and he would get 
what he claimed, and requested him not to make any 
trouble about it (p. 1856). 

Pursuant to this agreement with Dwyer, Steffey 
procured the following-named persons to enter timber 
claims: Charles 8. Mvers, Jannie “Myers, Mary A. 
Loney, Charles A. Loney, James T. Jolly, Effie A. 
Jolly, Clinton E. Perkins, and Frank J. Bonney. 
Each of said men had married sisters of Mrs. Myers, 
and at the time their entries were made Steffey was 
boarding at the home of another sister of Mrs. Myers, 
a Mrs. Gafiney. 

These claims are known as the Steffey entries. Said 
claims were entered pursuant to an agreement between 
Steffey and said named persons that Steffey would 
locate them on timber claims, furnish them with the 
money to make their applications to file and to pay 
for the claims, and all expenses in connection there- 
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with, and that after final proof said entrymen and 
entrvwoman were to convey the claims so filed upon 
and entered to whomsoever Steffev would designate, 
and that Steffey would pay them $200 apiece (1771, 
1870-1871). These agreements were made before said 
persons so procured had made applications to file on 
the land or taken any steps whatever to initiate the 
entries. Under said agreements Steffey located said 
persons on timber claims, paid their expenses to and 
from the land and their expenses from their homes to 
the land office at Lewiston and return, both when they 


filed and when they made proof and purchased the 
land. Steffey also paid their filing fees and the ex- 
pense of publication, and gave each of them the amount 
of money necessary to pay for the land. After final 
proof said persons conveyed the title to the land they 
had acquired to Kester and Kettenbach and Steffey 
paid them $200 apiece, except one who entered an 
eighty-acre claim, and to that Steffey paid $175. The 
money expended by Steffey in securing said claims was 
obtained from the Lewiston National Bank on his 
check, and in many instances there was not a sufficient 
eredit balance in the account to cover the amount of 
the checks (pp. 1777-1778). Before anv applications 
had been made to file on any of these claims, Steffey had 
discussed with Dwyer the character of the claims and 
the conditions upon which the proposed entrymen 
would take up the claims. As to one of said claims, 
which they intended to secure through a proposed en- 
tryman whom Steffey said he could procure to enter 
the same for $100 or $150, Dwyer said he could get a 
number of persons to enter that claim for $100, the 
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claim referred to being a homestead entry of Thorn- 
berg that Dwyer had contested, as hereinbefore men- 
tioned. This claim was later entered by Myers. 
steffey and Dwyer had gone over a number of these 
claims together before filings were made thereon and 
others they had examined before the money was fur- 
nished the entrymen to make proof and pay for the 
land (pp. 1772-to 1775, 1783; 17900 1795, le0dmte 
1808, 1752). The advisability of locatnmg Entrymen 
Loney and Jolly on two of said claims was discussed 
at the bank between Steffey and Dwyer in the presence 
of Ixester, and when it was decided that they would 
secure those claims by locating Loney and Jolly upon 
them Kester was much pleased at the prospect of 
obtaining two such good claims and agreed that it was 
advantageous to get claims of that quality. Steffey 
said: “I had looked up the claims, and came down to 
Lewiston to meet Mr. Dwyer, and told him I had two 
exceptionally good claims, and that I had some people 
to put on them, and he said ‘All right,’ and he asked me 
about the claims, and I told him that one of them was 
exceptionally good, I thought; and we went into the 
bank, and he told Mr. Kester about the matter, and I 
compared it to another claim called the Dellmarie, 
(this is the Carrie D. Maris claim referred to as one of 
the Robnett group) and told him one of them was 
better than that, and he asked me if I had anybody 
to put on them, and I told him I had, and he said if 
it was better than the Dellmarie claim that we would 
have a champagne supper. Q. That was Mr. George 
H. Kester said that? A. No; it was Mr. Dwyer that 
said that. Mr. Kester was inside of the railing of the 
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bank. Q. Well, did I understand that the discussion 
as to the comparative merits of these two claims was 
discussed with Mr. Kester? A. Right before Mr. Ies- 
ter, yes. Q. And this Dellmarie claim that you refer 
to, is that the Carne D. Maris claim? A. That is the 
one; yes” (pp. 1783-1784). This discussion was be- 
fore the entryvmen had filed (1783, 1790, 1850 to 1854). 

On one occasion when Dwyer was out of town Steffey 
went to see Kettenbach to arrange for money for two 
of said entrymen to make proof. He asked Ketten- 
bach where he was to get the money for that purpose 
and also talked with him about his overdrafts. Ixet- 
tenbach stated that he would arrange to have the 
money for final proof for the two entrymen at the Idaho 
Trust Company. This arrangement, however, was not 
made, and later Kettenbach told Steffey to draw his 
check upon the bank for the money needed (pp. 1807— 
1808). The two entrymen were with Steffey when he 
drew the money for their proof, and Kettenbach was 
familiar with everything he was doing and knew what 
he wanted the money for (pp. 1807-1808). The pay- 
ing teller of the bank was given a general authorization 
by Ixester to pay Steffey’s checks when his account was 
overdrawn. When Steffey’s overdrafts aggregated sev- 
eral thousand dollars, the matter was submitted to 
Kester for his O. K., and on several occasions the teller 
did call Kester’s attention to Steffey’s overdrafts 
(p. 2781). On one occasion Kester directed the book- 
keeper to honor all of Steffey’s checks. He said that 
if Steffey overdrew his account it was all right as Steffey 
was up in the timber cruising and locating for them 
and at times was buying timber for them (Kester and 
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Kettenbach) (p. 2829). Steffey didn’t charge any of 
said persons that he located a location fee and he was 
not paid a location fee, nor was a fee for location in- 
cluded in the expenses (p. 1773). Steffey told said 
entrymen that he didn’t have an agreement with them, 
in order that he might protect himself, Kester, Ket- 
tenbach, and Dwyer as much as possible (pp. 1759, 
1866, 1867). As has been stated, all the money used 
by Steffey for the entrymen to file and perfect. said 
entries was drawn from the Lewiston National Bank 
on Steffey’s individual check, whether he had a credit 
balance or not. The balance of the $200 due to each 
entryman was paid in the same way at the dates of the 
transfers of the claims from the entrymen to Kester 
and Kettenbach. 
In the testimony of Steffey, on cross-examination, 
oceurs the following: 
Q. What did he (Kettenbach) pay you for 
them (the claims) ? 
A. He didn’t pay me anything for them. 
Q. What did he pay for the claims? 
A. He paid these people $200; they all got 
the $200. 
Q. You had already paid that according to 
your testimony. 
A. No; IJ hadn’t already paid that. 
Q. Well, it was charged to your account, 
wasn’t it? 
A. Well, I don’t know whether it was or not. 
Q. You had given your checks for it? 
A. Well, [had given my checks; yes. 
Q. And they were paid—the checks were 
paid—and they were returned to you, charging 
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the same as any other checks you drew on the 
bank, were they not? 

A. Yes, sir (p. 1827). 

Q. Then they must have been charged up to 
your account, were they not ? 

A. Well, this money wasn’t paid finally until 
the land was deeded over to Kester and Ketten- 
Betclin == = 

Q. Well, now, then, how did you get your 
money back; how was your settlement made? 

A. I didn’t get my money back. 

Q. How was your settlement made? 

A. The settlement was made when the—I 
don’t know how they did make the settlement. 
I never paid any attention to my checks after- 
wards. I supposed they straightened those 
things up themselves (p. 1827). 

So in the fall of 1905 Harvey J. Steffey engaged in the 
timber business with Dwyer, Kester, and Kettenbach, 
and for the funds with which to pay the expenses inci- 
dent to initiating the entries before mentioned and 
furnishing the entrymen the amount of money for final 
proof, Steffey, on different occasions, acting upon the 
instructions of Kester, Kettenbach, and Dwyer, drew 
his checks upon the Lewiston National Bank when 
there was not a sufficient credit balance in his account 
to pay the same. The payment of these checks cre- 
ated overdrafts in the account, and from time to time 
Steffey gave notes, to cover the overdraft, which were 
returned to him after the entrymen, who had been 
located, had conveyed the claims to Kester and Ietten- 
bach. Steffey did not pay these notes, but they were 


afterwards taken up by Kester and Kettenbach. 
77190—13——_14 
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The following is a description of the aforementioned 
notes given by Steffey in renewal of notes given to 
cover said overdrafts: 


a 


Number. Date. Time. Interest. | Amount. Page. 
Per cent. 
1588S Dec. 29,1906 Demand....... 10. = $1, 311. 00 3753 
15937 | Jan. 17, 1907 Demand....... 10 1, 600. 00 3754 
10051 | Apr. 2,000) Suemand!..-...% 10 350. 00 3754 
16035 | Apr. 41907 | Gmonths...... 10 700.00) ae 
16197 | July 6, 1907 1 3 moms... -... 10 300. 00 3759 
3. 661. 00 


The aggregate of these five notes is $3,661, and the 
interest computed upon them December 28, 190%, 
amounted to $318. The total amount of the notes 
and interest is $3,979 (p. 3755). On December 28, 
1907, each of these said notes was paid at the bank, and 
the total amount charged to the land account of Kester 
and Kettenbach (pp. 3757, 3755). This explains how 
Steffev’s settlement with the bank was made, and also 
explains why in reply to that inquiry he gave the not 
wholly intelligible and apparently evasive answer, 
“The settlement was made when the——- I never 
paid any attention to my checks afterwards. I sup- 
posed they straightened those things up themselves.”’ 
The fact is he knew nothing about the account, and they 
straightened it up to suit themselves. 


THE CHARLES S. MYERS ENTRY. 
Charles S. Myers, husband of Janie Myers, entered 
a timber claim October 30, 1905 (p. 603). This is the 


Thornberg claim that Dwyer had contested, but 
Myers does not know how the relinquishment was 
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obtamed (pp. 604, 1443, 1444). At that time he had 
resided at Fraser, Idaho, for 14 years. Myers told 
Steffey he would not mind taking up a claim, but that 
he didn’t have any money. Steffey told him he could 
get him a claim,—-that it wasn’t a very good one, but 
that he could make $150 out of it. Steffey said he 
would let him have the money to enter the claim and 
to pay all his expenses (p. 605). Steffey gave him $20 
to pay his expenses to Lewiston and returm and to pay 
his filing fees at the land office (pp. 605, 606). The 
original agreement between Steffey and Myers before 
the latter filed was that Steffey was to let him have the 
money to purchase the land, and, in compliance with 
this agreement, Steffey met Myers at Lewiston the day 
Myers was to make proof and gave him something 
over $400.00, and that is the money with which Myers 
made proof immediately thereafter (p. 608). Myers 
made proof January 22, 1906 (p. 604). He executed 
a deed conveying title to said claim to Kester and Ket- 
tenbach, March 12, 1906 (pp. 614, 618), and Steffey 
then gave him $150.00 (p. 613). The whole transac- 
tion turned out just as Myers understood it would 
from the arrangement he had with Steffey when they 
first talked of taking up a claim (p. 613). Myers 
would not have sold the claim to any one else without 
giving Steffev a chance to buy it. He felt under obli- 
gations to Steffey and that he had a prior right (pp. 613, 
614). Steffey says that before Mvers filed and before 
he took him to the claim, he told Myers he would give 
him $150.00 if he would enter a claim and convey it to 
whomsoever he would designate; that Mvers agreed to 
this and Steffey then furnished him the money for his 
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expenses to Lewiston and the filing fee. (Steffey paid 
for publication personally) (pp. 1756, 1757); gave him 
the money with which to purchase the land (p. 1758) ; 
and had Myers execute the deed to Kester and Ketten- 
bach and gave him $150.00 in accordance with the 
agreement he had with him before he entered the claim 
Goel). 
THE JANNIE MYERS ENTRY. 

Jannie Myers, wife of Charles 5. Myers, made a 
timberland entry March 19, 1906 (pp. 620, 624). She 
testified that Steffey was at her home one day four or 
five months before she filed, and they talked about 
taking up a claim, and she asked him if he could get 
her one. She did not have any money with which to 
purchase a claim. The matter was discussed at home, 
however, as to the way by which her husband had got- 
ten his claim, and the arrangements he had with 
Steffey, and she wanted to get a claim in the same way 
(pp. 621, 622). Steffey accompanied her to Lewiston 
and to the land office when she filed (p. 623). At the 
date for final proof, Steffey again went to Lewiston 
with Mrs. Myers. She does not know who paid the 
expenses of this trip, but thinks her husband had an 
understanding with Steffey that Steffey was to pay all 
the expenses and furnish the money to take up the 
claim, and it was her understanding that she was to 
take up a claim under the same conditions her husband 
did (pp. 625, 626). She made proof June 6, 1906 (p. 
624), and paid $200 in the land office at that time. 
“Q. Where did you get that money? <A. Well, I don’t 
remember now where I did get it; I think I had part of 
it myself. Q. Whom did you get the rest from? A. 
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I think from Mr. Steffey.”” She did not give Steffey a 
note for the money furnished, nor did she pay any 
interest. She signed a deed dated July 11, 1906 (pp. 
627, 630), presented to her by Steffey and Dwyer, con- 
veying the claim to Kester and Kettenbach (p. 628). 
Shortly afterwards, Steffey paid her $125.00. “Q. 
And is that what you understood he was to give you 
when you entered the claim? <A. Well, there wasn’t 
any understanding just how much I was to get. Q. 
Was it approximate how much you would get? A. He 
thought about that—that I could get” (p. 629). The 
entire transaction turned out just as she understood 
it would at the time she had her first talk with Steffey 
ubout the claim (p. 630). Steffey testified that he had 
an arrangement with Jannie Myers that he was to locate 
her on a timber claim, pay all of her expenses, and she 
was to convey the claim to whomsoever he told her, and 
he guaranteed that she would make $150.00 (pp. 1762, 
1761). Steffev had a Mr. Gaffney locate Mrs. Myers; 
Steffey gave her $10 to pay the expenses from home to 
Lewiston when she filed (p. 1763); he had _ her filing 
papers prepared and paid the fee for the same (p. 1763). 
When Mrs. Myers went to Lewiston to make proof, 
Steffey again met her, and gave her $250.00 with which 
to make proof and to pay for the land (the claim was 
SO acres) (p. 1765). Steffey had her execute a deed for 
the claim to Kester and Kettenbach, and afterwards 
he paid her the balance of the money for her claim, 
making $150.00 in all (p. 1766). 

As to this entry (and the other entries forming the 
Steffey group), the court said: “I am convinced by 
the circumstances of the case and the admitted conduct 
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of the parties that they all made the entries with the 
understanding both upon their part and upon the part 
of Steffey that, upon issuance of final certificate, for a 
definite consideration, they should convey the land to 
anyone whom Steffey might designate” (p. 350). The 
court held, however, that Kester and Kettenbach, in 
purchasing the titles from the entrymen, acquired the 
same as innocent purchasers. 


THE MARY A. LONEY ENTRY. 


Mary A. Loney, who made a timber and stone filmg 
March 23, 1906 (p. 2724), is the wife of Charles EK. Loney 
and sister of Effie A. Jolly, Janie Myers, and a sister- 
in-law of Clinton E. Perkins (p. 2717). She testified 
that at the time she talked with Steffey about taking 
up a claim she did not have the money with which to 
purchase one, nor did she know where she was to get 
the money. Charles Myers had explained to her the 
manner in which he had taken up his timber claim, and 
about the time that she went to view the claim Steffey 
told her and Mrs. Jolly that he would get the money 
for them and about what they would get out of their 
claims. He told them they would get between $200 
and $250 (p. 2721). At the first conversation she had 
with Steffey, he said he couldn’t make an agreement to 
buy the land (p. 2722). She does not know what 
brought about this conversation, as she never asked 
him to make an absolute agreement. She thinks she 
had heard that Steffey and Dwyer were in the locating 
business together Mrs. Jolly and Mrs. Loney went to 
view the land together, and later they went to Lewiston 
with Steffey and filed on the claims (p. 2723). Steffey 
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furnished most of the money to pay the expenses of 
Mrs. Jolly and Mrs. Loney to Lewiston when they filed. 
At Lewiston Steffey gave them the money for filing fees 
before they filed (p. 2724). Steffey went to the land 
office with them and either paid the filing fees or gave 
the money to them for that purpose (p. 2725). Before 
Mrs. Loney went to Lewiston to file, Steffey told her he 
would furnish the money for all the expenses and would 
furnish the money for final proof, Mrs. Jolly and Mrs. 
Loney again went to Lewiston together to make their 
final proof. They met Steffey at the land office. Stef- 
fey gave Mrs. Loney $400 or $450 with which to make 
proof. She thinks at that tme he also gave her the 
money to pay her expenses incurred in going to Lewis- 
ton. She thinks he also gave her the money for Mrs. 
Jolly at the same time. Mrs. Loney made proof with 
the money Stefiey had given her. She did not give him 
a note for the money he had furnished, nor did she pay 
any imterest (pp. 2726, 2727). Mrs. Loney made proof 
December 3, 1906 (p. 2736). She executed a deed con- 
veying the title to her claim to Kester and Kettenbach, 
February 28, 1907 (p. 2737). She never returned to 
Steffey the money he had furnished her and he never 
asked her for it. She had received various amounts of 
money from Steffey between the time she made the 
proof and the time she signed the deed. Mrs. Loney 
received about $225 from Steffey for the claim. After 
the first conversation, in which Steffey said she would 
get $200 out of the claim, she does not know that there 
was anything said relative to the amount she was to 
get (pp. 2730, 2731). And when the sum Steffey had 
given her amounted to over $200, she considered that 
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she had conformed to her part of the arrangement and 
that he had completed his. The whole transaction 
turned out as she expected it would from the first time 
she had talked with Steffey relative to taking up the 
claim. She had heard Mr. and Mrs. Myers say they 
had sold their claims to Steffey (pp. 2731, 2732). When 
she went to view the land, she had in mind that Steffey 
would tell her to whom she was to convey her claim (p. 
2733). She thought that either Steffey or some one he 
represented would get the land (p. 2733). If she hadn’t 
intended to convey the land to Steffey, or to some one 
whom he represented, she would not have taken it up; 
she could not have made the entry (p. 2735). It was 
only the arrangement that she had with Steffey that 
made it possible for her to take up the timber claim 
(pp. 2735, 2736). 


THE EFFIE A. JOLLY ENTRY. 


Effie A. Jolly, wife of James T. Jolly, sister of Jannie 
Myers, sister of Mary A. Loney, and sister-in-law of 
Clinton E. Perkins, made a timberland entry March 
23, 1906. At that time she resided at Fraser, Idaho 
(pp. 2689, 2690, 2706). She testified that at the time 
she and her husband took up the timber claims, neither 
of them had the money to pay for the claims, and Stef- 
fey knew their circumstances as well as they did (pp. 
2691, 2692). ‘They sent word to Steffey by Myers that 
they wanted him to get them a claim. Several weeks 
later Steffey showed them the claims. Steffey said he 
would pay all the expenses, which he did. He went to 
Lewiston with Mrs. Jolly and Mrs. Loney when they 
filed, and paid part of the expenses of that journey. 
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He gave the money to Mrs. Loney and out of that she 
gave Mrs. Jolly the money for her expenses (pp. 2692, 
2693). There was nothing said as to what they would 
do with the claims, but that they had it in their minds 
what they would do with them. Mrs. Jolly supposed 
that Steffey would get her claim when he was ready for 
it. She knew that Steffey was dealing in timber claims 
(pp. 2693, 2694), and she expected that sooner or later 
he would get her claim, and that was one of the reasons 
that she entered the claim (pp. 2694, 2695). Steffey 
accompanied them to Lewiston and went to the land 
office with them when they filed. Steffey gave them 
the money to pay the filing fees before they filed. 
Steffey told them they would get $200 apiece out of 
their claims (pp. 2697, 2698). That price was agreeablé 
to Mrs. Jolly (p. 2699). On the day she made proof 
she met Steffey at Lewiston and he gave her $412, and 
with that monev she made proof and purchased the 
land. She didn’t give him a note as evidence of that 
indebtedness, nor did she pay any interest on the money, 
and nothing was said about when the money was to be 
repaid (p. 2700). She executed a deed to Kester and 
Kxettenbach February 28, 1907 (pp. 2700, 2706). ‘The 
amount she was to get for the claim was not discussed 
at that time, nor was anything said about it between 
the time that she first talked with Steffey before filmg 
and then (pp. 2700, 2701). She received the money 
Steffey was to give her and various amounts at different 
times, and after she made the deed, he sent her $50, 
which was the balance due her (p. 2704). When she 
received this $50, it was her understanding, that she 
had concluded her part of the agreement and Steffey 
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had concluded his. The whole matter turned out as 
she understood it would at the time she went to view 
the land (p. 2705). In all she was to receive just about 
$200 from Steffey, over and above expenses (p. 2711). 
On recross-examination, Mrs Jolly testified as follows: 
“Q. And if anvone had sent the deed there to Mr. 
Todd, and they had the money to turn over for the land, 
you would have sold to him, would you not? You 
would have felt justified in signing the deed? A. Well, 
there was nothing said to that part, as to who we were 
to sell to, or anything about it; but I suppose we 
really felt under obligations to sell to them. Mr. 
Gordon: Q. To sell to who? A. Oh, to the Ketten- 
bach and Kester, I suppose, that we did sell to. They 
located us. Mr. Tannahill: Q. Well, they hadnothing 
to do with locating you, did they? A. No, sir: Q. 
And when he located vou, Steffev never said anything 
about having any business relations with them, did he? 
A. No, sir, he didn’t. Q. And the fact of the matter 
was that they had nothing to do with the locating of you 
on the land, or with furnishing you the money, so far as 
vou know? A. Well, I couldn’t tell about that— 
not that I know of” (pp. 2715, 2716). Mrs Jolly 
further said that she felt under obligations to Steffey 
to give him a preference right to buy the land (p. 2716). 

Steffey said that Mary A. Loney and Effie A. Jolly 
had adjoining claims and were located together (pp. 
1773, 1774). He guaranteed them $200 above all 
expenses, and led them to think he would furnish all 
the money. Steffey paid the expenses of the trip of 
Mrs. Loney and Mrs. Jolly to the timber and also of 
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the trip they made to Lewiston to file. Steffey also 
paid the fee for preparing their filing papers, the filing 
fee, and for publication. Steffey accompanied them 
to Lewiston when they made final proof. He paid 
their railroad fare and all other expenses. On the day 
they made proof, Steffey gave them $450 apiece for 
that purpose (pp. 1775, 1776). Steffey secured the 
deeds from Mrs. Loney and Mrs. Jolly conveying their 
claims to Kester and Kettenbach (p. 1778). At that 
time, he gave them the balance that was due them, 
between $25 and $50 apiece. The amounts he paid 
each of them would aggregate $200 apiece. He did 
not talk to either of the entrywomen as to how much 
they were to get other than the first time that he 
broached that subject to them before entry, and when 
they executed the deeds, it was under the original 
arrangement he had with them, and nothing was said 
at that time as to how much they were to get (p. 1779). 
The procurement of Mrs. Loney and Mrs. Jolly to enter 
the claims, and the conveyance to Kester and Ketten- 
bach, were in accordance with the original agreement 
Steffey had with Dwyer, and the conveyance by Mrs. 
Loney and Mrs. Jolly to Kester and Kettenbach, was 
the carrying out of the agreement they had with 
Steffey before they entered the claims (p. 1782). On 
December 4, 1906, Steffey gave Mrs. Jolly and Mrs. 
Loney each a check for $50, said checks were paid 
December 18, 1906, and on February 28, 1907, the day 
that each executed the deed to Kester and Ketten- 
bach, Steffey gave each of them a check for $25 (pp. 
1780, 1781, 1782.) 


290) 


THE CHARLES E. LONEY ENTRY. 


Charles E. Loney, entered a timber claim April 3, 
1906 (p. 2751). He is a.brother-in-law of Charles S. 
Myers. He testified that Myers told Loney that Steffey 
was locating him and his wife on timber claims and 
that he (Myers) had gotten the money to take up his 
claim through Steffey. Loney and Jolly went to view 
the claims together. At that time Steffey told them 
that he would furnish all the expenses, and he (Loney) 
supposed he was to get the money for final proof through 
Steffey (pp. 2746, 2747). Steffey took Loney to view 
the claim and paid his expenses to Lewiston when he 
filed. Steffey gave Loney $10 and told him to divide 
that with Jolly for that purpose. Before he went to 
the land office the first time Steffey told him he would 
furnish him with money to make his final proof; that 
he wouldn’t have taken the claim if Steffey had not 
told him that (p. 2748). Before he went to view the 
claim, he understood from Steffey that: he and Jolly 
were to get between $200 and $250 each out of the 
claims. He got this understanding from Steffey. It 
was his understanding that the land was either to go to 
Steffey or to some one he represented. ‘‘There wasn’t 
but very little said. I just drawed an idea from what 
he said.”’ He guessed it was the policy to say as little 
about it as possible (pp. 2748, 2749). Loney said that 
before he filed the Sworn Statement, he understood he 
was to turn the land over to some one. He didn’t 
know whom at that time. He thought Steffey would 
be the man who would tell him to whom he should deed 
it. He understood that Steffey wanted the claim and 
didn’t know whom it was for, but understood that he 
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would take it. ‘That was what he had in mind when 
he went to look at the claim (pp. 2750, 2751). And 
he intended to convey after final proof to Steffey, or to 
whomever he represented, in consideration of the $200. 
Steffey went.to the land office with him when he filed 
(p. 2751). On the day of making proof, Steffey gave 
him $450 for that purpose, and that was the money he 
paid into the land office in purchasing the land (pp. 
2753, 2754). He did not give Steffey a note for the 
money furnished him, nor did he pay any interest on 
the same, and nothing was said as to when the money 
should be repaid (p. 2755). Loney made proof June 
19, 1906 (p. 2752). Steffey presented to him a deed, 
dated July 12, 1906, conveying the claim to Kester and 
Ixettenbach, which he executed (pp. 2756, 2761). 
Nothing was said at that time about the price of the 
land, and when he signed the deed, he was acting under 
the original arrangement had with Steffey. Before then, 
Steffey had given him $75; he gave him the balance 
afterwards. ‘he last payment was $50 (pp. 2756, 2757). 
There was never anything said about the price of the 
land between the time he had his first talk with Steffey 
relative to the claim, and the time he received the last 
$50 (p. 2757). The whole transaction turned out just 
as he expected it would from the time he had his first 
talk with Steffey. Loney said he carried out his part 
of the understanding and Steffey performed his part of 
it (p. 2760). Though Loney had received the money 
from Steffey with which to purchase the land a few 
moments before making proof, he swore at the land 
office that the money he used for that purpose he had 
received from the sale of property that he owned 
(p. 3978). 


ae 
THE JAMES T. JOLLY ENTRY. 


James T. Jolly entered a timber claim April 3, 1906. 
At that time he resided at I'raser, Idaho. Mrs. Loney, 
Mrs. Mvers, and Mrs. Clinton E. Perkins, deceased, are 
sisters of Mrs. James T. Jolly (pp. 2656, 2657, 2662). 
Jolly said that before entering the claim he had talked 
with his brother-in-law, Charles Mvers, about taking 
up a claim (p. 2658). And at that time knew that his 
wife and that Mr. and Mrs. Loney and Mr. and Mrs. 
Myers had taken up claims and had gotten the money 
from Steffey for that purpose. Steffey at that time was 
living at the home of another sister of Mrs. Jolly, named 
Mrs. Gaffney. When Jolly first talked with Steffey 
about taking up a timber claim, he knew that he could 
make the same arrangement with him as the others 
had, and that neither Jolly nor his wife had any money 
with which to enter claims (pp. 2685, 2686). Before 
entering the claim, Jolly understood that he was to get 
the money from Steffey for that purpose, and he ex- 
pected to get about $300 out of the claim. “Q. From 
whom did you expect to get that? A. Through Mr. 
Steffey—from him.” Steffey located Jolly, and Jolly, 
Loney, and Steffey went to Lewiston together at the 
time Jollv and Loney made their applications to enter 
the land. Steffey gave Loney $5 to pay Jolly’s ex- 
penses to Lewiston (pp. 2660-2661). Steffey had their 
filing papers prepared and furnished them the money 
for filing the same. Later Jolly and Loney went to 
Lewiston to make proof (pp. 2663, 2664). On that 
occasion Steffey met Jolly and Loney and he gave Jolly 
the amount that he had expended in going to Lewis- 
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ton and $400 with which to make proof. With that 
money Jolly made proof and purchased the land the 
same day. Steffev instructed Jolly to state at the 
land office that he had borrowed the money from him, 
but Jolly testified before the land office that the money 
was his own, that he earned it freighting and hard labor. 
Jolly made proof June 19, 1906, and executed a deed 
conveying title to his claim to Kester and Kettenbach 
July 11, 1906 (pp. 2664, 2665, 2673). Jolly thinks that 
Dwyer presented the deed to him to sign, and no money 
was paid him at that time. Several days afterwards, 
Steffey gave him the balance of $200.00, the amount 
which he was to receive. At the first talk Jolly had 
with Steffevy he made arrangements for the taking up 
of the claims for himself and his wife, and though he 
did not at that time make an agreement with Steffey 
to convey the land to him, it was his impression that 
in view of the fact that he, Steffey, was to furnish the 
money, Jolly was to convey the claim to him after he 
made proof. It was his understanding that they were 
to take it off his hands and that was his impression 
when he first talked with Steffey about it; it was really 
a silent understanding that they had. When Jolly 
entered the claim, he intended to convey it to Steffey 
and he understood that he was to receive between 
$250 and $300 for it (pp. 2667 to 2669). When the 
deed was made and Steffey had given Jolly $200, it 
was Jolly’s understanding that he had performed his 
part of the agreement, and that Steffey had completed 
his. When Jolly signed the deed presented by Dwyer, 
nothing was said about the price to be paid for the 
land. He signed the deed at Dwyer’s request and sent 
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it to Ixester and Kettenbach, because he knew the 
relations that existed between Dwyer and Steffey, and 
he understood that in dealing with one that he was deal- 
ing with the other, and that Dwyer was the active agent 
for Kester and Kettenbach; he did not give Steffey a 
note for the money furnished him nor did he repay the 
same, and Steffey had never said anything to him 
about it since (pp. 2669 to 2672). Again Jolly said 
that it was understood that Steffey would take the 
land if they wished to let him have it. “Q. Was that 
the understanding you had when vou first spoke to 
him about the timber claim? <A. Yes, sir; that was 
the impression” (p. 2687). Jolly testified at the land 
office that the money with which he paid for the land 
he had earned by freighting and hard labor (p. 3966). 

Steffey testified that he located Charles E. Loney and 
James T. Jolly upon an agreement made between them 
before either Loney or Jolly went to view the land, 
that he would furnish them with the money necessary 
to enter and purchase the claim, pay all their expenses, 
and guarantee that they would get $200 apiece over and 
above all expenses out of their claims (pp. 1783 to 1785, 
1787). Loney and Jolly were located together and 
went to Lewiston to file at the same time, Steffey paid 
the expenses of the journey from their home to Lew- 
iston, had their filing papers prepared for them, and 
paid the fee for that service. He gave them the money 
for filing fees and personally paid for publication (pp. 
1785, 1786). On the day of final proof, Steffey met 
them at Lewiston by agreement and gave each of them 
$450 with which to make proof (p. 1787). He obtained 
the deeds from them to Kester and Kettenbach and 
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paid them the balance that was due. In all, he gave 
each of them $200 over and above what he had fur- 
nished them to take up their claims (p. 1789). 


THE CLINTON E. PERKINS ENTRY. 


Clinton E. Perkins, who resides at Fraser, Idaho, 
made a timber land entry April 19, 1906 (p. 817). 
Perkins testified that before applying to enter the land, 
he had a talk with Steffey at Perkins’ home, and 
Steffey told him that he could locate him on a claim 
that was not a very good one but that he could make a 
couple of hundred dollars out of it over and above 
expenses (pp. 819, 820). He told Steffey that he 
didn’t have the money to pay for a claim; Steffey told 
him that he would furnish the same (p. 820). Perkins 
did not even have the money to pay his expenses to 
Lewiston at the time of filing. Steffey accompanied 
Perkins to Lewiston when the latter went to file, and 
Steffey paid his railroad fare from Fraser to Lewiston 
and return, the hotel expenses while at Lewiston, the 
filing fee, and the fee for publication. “Q. Now, tell 
exactly what Mr. Steffey informed you, you would 
have to do to make the $200. A. Well, he told me 
that he was satisfied he could sell the land and I could 
get $200 over and above expenses. He said he posi- 
tively couldn’t make a bargain with me, but as far as he 
was concerned he was a friend of mine and he was satis- 
fied he could get me that much money.” That was 
before Perkins filed. Perkins did not know to whom he 
was to sell the claim, but he felt in duty bound to sell it 
to Steffey as he had depended on Steffey (pp. 820 to 
§26). On the day of final proof, Perkins met Steffey 
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at Lewiston by appointment. Steffey gave him $400 
with which to make proof and was one of his witnesses. 
On the same date, Perkins collected $400 from another 
source. Perkins said that at the land office he had 
Steffey’s $400 in one pocket and his own in another and 
that he made proof with his own money. In reply to 
the question why he took the money from Steffey if he 
had money of his own, Perkins said, that the money he 
had of his own he owed and couldn’t afford to have tied 
up. He didn’t give Steffey a note for the money nor 
did he pay interest on the same (pp. 825 to 829). If he 
had not received the $400 from Steffey that day, thinks 
he would not have made proof; that he would have 
thrown the whole thing up. After he made proof, 
Perkins said Steffey gave him another $100. He 
euessed it was because he, Perkins, needed it (pp. 829, 
830). From the first conversation Perkins had with 
Steffey, he felt that he should sell the property to him, 
because he had depended upon him and he had ad- 
vanced the money. He would not have sold the 
property to anyone else and he would not have entered 
the claim at that time if he had not depended upon 
Steffey. Sold the claim through Steffey to Ketten- 
bach (p. 831). Perkins made proof July 12, 1906 (p. 
819) and executed a deed dated September 4, 1906, 
conveying title to his claim to Kester (p. 833). After 
the deed was signed, Steffey gave him the balance of the 
$200, so the whole matter turned out just as he had 
thought it would from the start. He received what 
Steffey had told him he would get and he had no com- 
plaint whatever to make. He felt that Steffey had 
carried out his obligation and that he had concluded his 
(p. 832). 
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Steffey testified that before locating Perkins, he had 
an agreement with him, that Perkins would enter a 
claim and deed the title to the same to whomsoever 
he designated for $200 over and above expenses (p. 
1789). Steffey paid Perkins’s expenses from Fraser, 
Idaho, to Lewiston, when the latter made his applica- 
tion to file, also gave Perkins the money to pay filing 
fees and Steffey paid publication personally. On the 
day that they made proof Steffey gave him $400 for 
that purpose (pp. 1791, 1792). Perkins later conveyed 
the claim to Kester and Kettenbach. Steffey then gave 
him $70, being the balance of the $200 that Steffey was 
to give Perkins (p. 1793). 


THE FRANK J. BONNEY ENTRY. 


Frank J. Bonney made an entry June 27, 1906 (p. 
810). Bonney said that Steffey located him on a tim- 
ber claim but did not charge him a location fee. Steffey 
told him that the claims were nearly all gone and this 
one was not much good but if he entered it, he (Steffey) 
would sell it so that Bonney could make a couple of hun- 
dred dollars out of it; thinks Steffey told him he would 
guarantee him that much. After he had been over the 
land with Steffey, Bonney went to Lewiston and filed. 
Steffey gave him the money on two occasions but he 
does not remember whether this was one of them. 
Steffey gave him some money but Bonney does not 
state what it was for; supposes Steffey thought he was 
short. At final proof Steffey gave him some more 
money, $300 or $400. When Steffey gave him the 
money he said, “You will probably need a little 
money.’ Bonney said that nearly all the money he 
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used in making proof was his (pp. 796 to 806). “Q. 
And did you take the money which he gave you and go 
back in the land office and make proof? A. Let’s see. 
I went down the street some place and then went hack 
up in the land office. Q. And did you make the 
proof? A. Yes, sir. Q. And did you give them the 
money that Steffey gave you? A. Well, sir, I had 
nearly enough money and used a little of that * * aa 
Q. And what did you do with the rest of it? A. Why, 
I hung on to it. * * * Q. Didn't Steffey give you 
that money to make final proof? A. Well, I suppose 
that is what he intended to do. Q. And didn’t you 
make your final proof with part of that money? A. 
No, sir, not all of it; I had nearly enough money to make 
it myself” (pp. 805, 806). “Q. Well, why did you take 
Steffev’s money? A. Well, just like everybody else ; 
they was taking all they could get holaitei.” ~* a 
“Q. How did you expect to make proof that day if you 
hadn’t met Stefley? A. Well, I thought maybe I eould 
raise a little money down here.’ * * * After Bon- 
ney said that he did not pay Steffey anything for his 
services, he testified as follows: “Q. You were not pay- 
ing him anything for it, were you? A. No, sir. Q. 
And why was he guaranteeing you that you could 
sell. it? A. I don’t know. Q. Did he give you the 
$200? A. Yes, sir” (pp. 806, 807). Bonney did not 
give Steffey a note for the $400 nor did he pay him in- 
terest on the same, and he did not tell Steffey when he 
would repay the money. “Q. As a matter of fact, the 
whole transaction turned out as you expected it would 
when you had the first talk with Steffey. Is this cor- 
rect? A. I got my $200.” After Steffey had given 
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him $20 at one time and $400 at another, Boriney 
thought it wouldn’t have been right to sell the land to 
anybody else as long as Steffey had made the proposi- 
tion that he thought he could sell it, had shown him 
the claim, and had let him have the money (p. 808). 
Bonney made final proof October 11, 1906 (p. 811). 
He executed a deed conveying the claim to Ixester and 
Kettenbach December 20, 1906 (p. 811). Steffey said 
that he located Bonney pursuant to an agreement that 
he had with him before he filed on the claim, that he 
would locate him, furnish him the money for all ex- 
penses and to pay for the land, and that Bonney would 
get $175 out of the claim; that asa part of the agreement 
Bonney was to deed the title of the claim to whomsoever 
Steffey designated (p. 1793). . 


RECORDS OF BANK SHOWING RELATIONS BETWEEN KES- 
TER, KETTENBACH, AND STEFFEY IN REGARD TO STEF- 
FEY GROUP. 


Steffey did draw his checks on said bank, and when 
overdrafts were created later gave his notes for the 
same. 

From a comparison of the dates upon which the notes 
were given and the dates they were either paid or re- 
newed, with the dates of the final proofs and the deeds 
of entrymen of the Steffey group, it is evident that Stef- 
fey was using his bank account in the interest of Ixester 
and Ixettenbach and that Kester and Kettenbach were 
using the funds of the bank through Steffey in the 
acquisition of these timberlands for themselves; and 
that almost a year after the last of the Steffey entrymen 
had conveyed to Kester and Ixettenbach their claims, 
Kester and Kettenbach paid the Steffey notes that re- 
mained in the bank. 


Date. | Number. 
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HARVEY J. STEFFEY’S NOTES. 


1906. 
Jan. 22 


Jan. 23 


Keb. 24 


June 12 


June 19 


Aug. 6 
Sept. 11 


Dec. 29 


Dec. 29 


Percy 


1007. 
Jan. 17 


Apr. 2 
Apr. 4 

{ 
July 6 


15263 


15265 


15591 


15648 


15590 


15937 | 
16051 
16055 | 
16197 | 


| 


Paid. 


Klis account not credited amount of 
note. l’aid Mar. 23, 1906, and his ac- 
count charged amount of note and 


Paid Dee. 29, 1906. Jlis account not 
charged bunt a renewai note for $1,311.60 


Amount of note credited to his account 
and paid Mar. 2s, 1906. 

Amount of note credited to his account 
and paid by a renewai note for $949.00 
Dee, 29, 1906. 

Amount of note credited his account. 
Paid July 12, t906. Not charged to his 
account and no record of how note 


Amount of note credited to his account 
and renewed Dec. 29, 1906, by a note 


Paid Oct. 12, 1906. Neither credited nor 
charged to his account. No record of 


This note is a renewal of note of Jan. 23, 
1906, No. 15265, for $1,200.00 and $111.00 
interest. Paid Dec. 28, 1907, and not 
charged to Steffey’s account. 

This note was given in renewal of note 
dated June 12, 1906, No. 15477, in sum 
of $900.00 and $49.00 intcrest. 

Amount of note credited Steffey’s ac- 


Both of said notes paid Mar. 11, 1907. 
The two notes with interest amounted 
to $1,286.00. The records of the bank 
do not show who paid these notes and 
on the day before, to wit, Mar. 9 and 
10, Steffey’s account was overdrawn 
$263.26. On Mar. 11 his account was 
charged with a check for $25.00 and on 
the same date his account was ercd- 
ited $563.80, leaving a balance of 
$275.54 at the close of business Mar. 


Credited to Steffey’s account. Paid Dec. 
28, 1907; not charged to his account. 
Paid Dec. 28, 1907. Steffey’s account 

not charged amount of note or interest. 
Credited Steffey’s account. Paid Dec. 

28, 1907. His account not charged. 
Credited Steffey’s account. Paid Dee. 

28, 1907. His account not charged. 


Amount. Time. | Interest. 
Per cent. 
$500.00 | 90 days...... 10 
interest. 
1, 200.00 | Demand.... 10 
given. 
50.00 | Demand... 10 
900.00 | 90 days...... 10 
1,000.00 | Demand.... wo 
was paid. 
300.00 | Demand.... 10 
for $312.00. 
300.00 | Demand.... 10 
_ how paid. 
1,311.00 | Demand.... 10 
949.00 | Demand... ‘| 10 
312.00 | Demand.... 10 
count. 
11, 1907. 
1,000.00 | Demand.... 10 
350.00 | Demand....! 10 
700, 00 | 6 months... . 10 
300.00 | 3 months.... 10 


As has been hereinbefore shown, on December 28, 
1907, the following of the above-mentioned notes 
were paid, with interest, by Kester and Kettenbach, 


each paying one-half thereof: 


Number. 


15888 
15937 
16051 
16055 
16197 


' Interest at 10 per 


Date. Amount. ai 
Dec. 20) 1906 ec: ncn ca eee eee eon «<2 $1,311.00 | $131.00 
Daa Weel Oe = oe wtdie are ese racic ec dac's ee eee 1,000. 00 95. 50 
AUT 2 OO fie ee icieireee tare aiearacc.c sins eee ete 350. 00 26. 00 
Apr 4 OOM. Weenie ook ua 700. 00 51.40 
July GTS0M..22. 2225 sore 300. 00 14. 00 
3, 661.00 318. 0O—S3, 979. 00 
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At that date Steffey had no account with the Lew- 
iston National Bank, said account having been closed 
out November 23, 1907. 

The ledger of the Lewiston National Bank shows 
that on December 27, 1907, the account of Kester 
and Kettenbach was overdrawn $171.22; that on the 
following day, December 28, 1907, a deposit was made 
in said account of $4,200.00 and one check in the sum 
of $3,979.00 charged to that account, leaving a bal- 
ance of $49.78; that on December 28, 1907, a check in 
the sum of $2,100.00 was charged to the individual 
account of George H. Kester, and a check in the sum 
of $2,100.00 was charged to the individual account of 
Wm. F. Kettenbach (pp. 3752 to 3758). 

The following is a table showing the dates of appli- 
cation to enter made by each of the Steffey entrymen, 
the dates of final proof, and the dates of the deeds 
from the entrymen to Kester and Kettenbach: 


| 
Date sworn Date final Dyed. 


Name. statement. | proof. 


Charles 8. Myers (pp. 603, 604)...) Oct. 30,1905 Jan. 22,1906 Mar. 21-26, 1906 (pp. 614, 1444). 


Janie Myers (p. 630)...........-- Mar. 19,1906 June 6,1906 July 11-28, 1906 (p. 631). 
Mary A. Loney (p. 2736)........] Mar. 23,1906 Dec. 3, 1906 Feb. . and Mar. 4, 1907 (p. 
213i): 
HihewwJolljep. 2706).....-.--- Mar. 23,1906 Dec. 5,1906 Feb. 28 and Mar. 4, 1907 (p. 
; 2707). 
Charles E. Loney (p. 2760). ..-..- Apr. 3,1906 | June 19,1906 July 11-28, 1906 (p. 2761). 


| 


(All of said claims were entered after Steffey had had 
the Charles S. Myers claim conveyed to Kester and 
Kxettenbach.) 


| 
| Date sworn Date final | Deed. 


ae | statement. proof. 
| 
Janres I. Jolly (p. 2672).....--.- Apr. 3,1906 | June 19,1906 | July 11-27, 1906 (p. 2673). 
Clinton E. Perkins (p. 832)......) Apr. 19,1906 | July 12,1906 | Sept. 410, 1906 (p. 833). 


Frank J. Bonney (p. 811).....-.-' June 27,1906 | Oct. 11,1906 | Dee. 20-24, 1906 (p. 812). 


in 
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From the foregoing abstract and table it will be 
observed that at the date of the first note of which 
mention is made, January 22, 1906, in the sum of 
$500.00, Charles S. Myers made his final proof and 
purchased the land, and though this note was given 
for ninety days if was paid and Steffey’s account 
charged the amount of the note and interest March 23, 
1906, two days after the date of the deed from Myers 
to Kester and Kettenbach, and before said deed was 
recorded, and while the note still had thirty days to 
run. | 

The Charles 5. Myers entry was the first of the 
Steffey group of entries to be made. He entered the 
claim of Thornberg that Dwyer had contested and 
Myers had been furnished the relinquishment. None 
of the other entries composing this group were initiated 
until the time that Myers conveyed his claim to Kester 
and I<ettenbach. As has been shown, the deed of 
Myers is dated March 21, 1906. Two days before, i. e., 
March 19, 1906, Janie Myers, his wife, filed an appli- 
cation at the land office to enter her claim; and on 
the day that Steffey had the settlement with Jester 
and Ixettenbach relative to Myers’s claim and the tak- 
ing up by Steffev of his note given when Myers made 
proof, to wit, March 23, 1906, Mary A. Loney and 
liffie A. Jolly, sisters-in-law of Myers, filed their appli- 
cations to enter at the land office. This evidence 
corroborates Steffey’s testimony of the relations that 
existed at that time between him, Dwyer, Kester, and 
Kettenbach. 

On June 19, 1906, the fifth note above mentioned 


(No. 15498) was made by Steffey in the sum of $1,000.00 
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and payable on demand; the day that this note 
was given Charles E. Loney and James T. Jolly made 
proof on their claims and paid the purchase price for 
the same, and these two entrymen, together with Janie 
Myers, conveyed their claims to Nester and Ketten- 
bach July 11, 1906, and on the following day said 
last-mentioned note was paid and Steffey’s account 
charged the amount of said note and interest. 

The latest of these claims acquired by Kester and 
Kettenbach were the Mary A. Loney and the Efe A. 
Jolly entries, which were conveyed to Kester and Ket- 
tenbach February 28, 1907. At the date of the deeds 
to these claims, Steffey had three demand notes at the 
Lewiston National Bank, 1. e.— 


Date. | Amount. 
NO. TSS . oon eee eee Dec. 29, l90G2sete eas eee eee een ees $1,311, 00 
i@, ISS. 6 5 Bam eeeke cere ee ene cee Pons COR etree cats oe Se ere eee | 949.00 
Noy. ASOD, ocenee ae Dee ee ele ere eae ear (Parc GMOs 2 p2etes oe mini ee | 312. 00 


The latter two notes were paid March 11, 1907. The 
records of the bank do not show who paid those notes 
and Steffey’s account was not charged the amount of 
the notes, but on the morning of that day Steffey’s 
aecount was overdrawn $263.26 and at the close of 
business that day said two notes had been paid and 
Steffey had a balance to his account of $275.54. Evi- 
dently there was some sort of a settlement on that date 
between Ixester, IKettenbach, and Steffey relative to 
the two claims last mentioned. 

As before shown, five notes and interest amounting to 
$3,979.00 were paid by Kester and Iettenbach. On 
the day of the payment of these notes the joint account 
of Ixester and Kettenbach was overdrawn, but on that 
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day they each deposited a check in the sum of $2,100.00 
to their joint account, and a check in the amount of 
said note and interest was on the same day charged to 
said account. 

It would seem most improbable that Kester and 
Ixettenbach, having formerly been officers of the bank 
and having been relieved of their positions by reason 
of having been convicted and sentenced for criminal 
conduct in connection with the land transactions 
involved in these suits, would pay that number of notes 
of the amounts mentioned, of another person unless 
said notes had been given for their use and benefit or 
unless they were personally responsible for them, and 
especially after they had been retired from the bank 
for six months. 

In explanation of this transaction Mr. Kettenbach 
said that Frank W. Ixettenbach (who had succeeded 
him as president) was not satisfied with the Steffey 
notes, “and Mr. Kester and I told him that if he 
wasn’t thoroughly satisfied with that paper he 
could charge it to us, that we would take it up, 
we would buy it of him. * * * And Mr. Kester 
and J agreed to purchase the paper from: the bank. 
We did it just the same as anybody would purchase 
any paper; we bought the notes and paid for them 
and the settlement was made, I suppose, on that date 
and shows that the notes was paid for’? (p. 3773). 

The records of the bank show that these notes were 
paid not sold; that Steffey had no account with the 
bank at that time, his account having been closed the 
preceding November; that the $1,311.00 note had been 
running for a year, and that it was given in renewal of 
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a demand note and the interest that had accrued there- 
on, dated January 23, 1906, about two years before 
and the day after Myers, the first entryman of this 
group, made proof, and said note was given for Stef- 
fey’s overdraft created at that time; that two others of 
said notes were long past due, and the other two were 
demand notes that had run for about a year. All these 
notes were unsecured and under the circumstances they 
could not be considered even a safe investment. More- 
over, it would seem rather improbable that Kester and 
Kettenbach at that time would purchase notes as an 
investment, or pay notes that they were not obligated 
to pay, when it is remembered that Kester, in order to 
straighten out his personal affairs, during the preceding 
five months, had given his notes to the Lewiston 
National Bank and the Idaho Trust Company in sums 
ageregating $60,000.00 and that two days after the pay- 
ment of said notes by him and Mr. Kettenbach, Decem- 
ber 30, 1907, he borrowed from the Lewiston National 
Bank an additional $20,000.00 and gave his personal 
note therefor, defendants’ Exhibit EZ 2 (pp. 4189, 41584) ; 
and that on the same day that Kester gave the last- 
mentioned note Wm. F. Kettenbach borrowed from 
the Lewiston National Bank $4,000.00 and gave his 
note for the same, defendants’ Exhibit D 2 (p. 4188). 
AFFIDAVITS OF ENTRYMEN IN STEFFEY GROUP. 

The defendants introduced in evidence affidavits of 

four of the Steffey entrymen in which they made state- 


ments affirming the statements made in their original 
applications that their entries were not made pursuant 


236 


to a prior agreement, ete., and relating to entries of 
which they were about to negotiate a sale. 

These affidavits appear in the record as defendants’ 
Exhibits A, B,C, D, Y, Z,and Al. With the exception 
of the difference in the names, dates, and descriptions, 
the affidavits are identical, a number of them being 
carbon copies of the others and their phraseology vary- 
ing slightly from the affidavits they were required to 
make in their orignial sworn statements. The originals 
of these affidavits are on file in the office of the clerk of 
this court. 

Steffey testified relative to said affidavits that, after 
the trials of some of the defendants at Moscow, Dwyer 
gave him a blank form of an afhdavit and requested that 
he have the Steffey entrymen make an affidavit of 
similar import in order that the defendants might pro- 
tect themselves as much as possible against any appear- 
ance of fraud, Dwyer explaining at the time that Mr. 
Borah had advised that such affidavits be gotten, as 
that was the way it was done in southern Idaho. 
Steffey then had some of the entrymen make the afh- 
davits offered by the defendants, which are in the exact 
language as the copy of the affidavit furnished him 
(pp. 1799 to 1801). 

All of them contained the clause “that the sale now 
being negotiated is not the result nor made in pursu- 
ance of any agreement, etc.” 

The affidavit of Charles 5S. Myers (defendants’ 
Iixhibit A) is dated December 21, 1906, while his deed 
conveying title to Kester and Kettenbach is dated nine 
months before, i. e., March 21, 1906; the affidavit of 
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Jannie Myers (defendants’ Exhibit B) is dated December 
21, 1906, while her deed to Kester and Kettenbach is 
dated five months prior thereto, i. e., July 6, 1906; 
the affidavit of James T. Jolly (defendants’ Exhibit Z) 
is dated December 22, 1906, while his deed to Kester 
and Kettenbach is dated July 11, 1906; the affidavit of 
Clinton E. Perkins (defendants’ Exhibit D) is dated 
February 28, 1907, while his deed to Kester and Jxetten- 
bach is dated September 4, 1906 (pp. 4120, 4162, 4122, 
4124, 4159, 4161). 

Therefore, at the dates of these affidavits there was 
no sale under negotiation for said claims, and consider- 
ing the circumstances under which said affidavits were 
signed, as is shown by the testimony of Steffey and 
said entrymen on the subject, they are nothing more 
than the affidavits of persons desiring them, or of the 
person securing them, and are evidence of conscious- 
ness of guilt or guilty knowledge on the part of the 
defendants and a preparation on their part for securing 
of what they considered evidence in anticipation of the 
present cases, which were not filed until three vears after 
the date of the affidavits. 

The same observations apply to the affidavits of 
Charles W. Taylor (defendants’ Exhibit EK), Edgar H. 
Dammarell (defendants’ Exhibit I), Edgar J. Taylor 
(defendants’ Exhibit G), and David 5. Bingham, dated 
January 21, 1907, January 22, 1907, November 30, 1906, 
and January 30, 1907, respectively, except that these 
affidavits were procured to be used at the criminal 
trials of the defendants in which the manner of the 
acquisition of said entries were involved, which trial 
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began in April, 1907, and all of these persons conveyed 
title to their claims to defendants in July, 1904 (pp. 
4125, 4139, 4134, 4143). 


History OF THE PLEADINGS AND BY WuHom AND How 
THE TITLES TO THE ENTRIES IN THE Cases ARE 
HELD. 


The original bill of complaint in case No. 2209 was 
filed October 14, 1907, and involved all of the entries 
now contained in case No. 2209, as amended, and also 
in case No. 2210, with the exception of the entries of 
Cornell, Lambdin, Shaeffer, and Waldman, which were 
in suit for the first time in No. 2210 (pp. 3 tor29), 

A notice of lis pendens was also filed on the date the 
original suit was filed (p. 1463). 

The defendants attacked the bill by demurrer and an 
amended demurrer. The third ground of the amended 
demurrer was that the bill was unintelligible, indefinite, 
and uncertain in that it did not show that the land in- 
volved in the bill was ever transferred to the defendants 
or any of them, or that any part of it had ever been 
transferred from the original entrymen to the defend- 
ants or other persons, or that the defendants or any of 
them were at that time owners of the land or any part 
thereof; and demanded judgment on the amended 
demurrer (p. 35). 

On November 7, 1908, the court made an order sus- 
taining the demurrer on the third ground and granting 
complainant leave to amend (p. 42). 

On April 23, 1909, the defendants in No. 2209 moved 
the court to dismiss the bill on the ground that the com- 


239 


plainant had failed to amend the bill. This motion 
was denied May 12, 1909, and the complainant was 
given until May 25, 1909, to amend his bill (pp. 47, 50). 
On May 22, 1909, an amended bill in No. 2209 was 
filed, which involved the entries, the title to which was 
in the names of W. F. IXettenbach and Kester, either 
jointly or severally, made by the following-named 
entrymen (pp. 50 to 86): 
Entries involved in No. 2209 as amended: 
Carrie D. Maris. 
John H. Little. 


Incorporated | Ellsworth M. Harrington. 
in bill in | Wren Pierce. 


case No. Benjamin F. Bashor. Robnett 

22 Om ons J B.C eroup. 
ercnd - oseph . Clute. 

ment (p. Francis M. Long. 

4499). John H. Long. 


Bertsel H. Ferris. 
George Ray Robinson. 
Charles W. Taylor. 
Jackson O’ Iseefe. 
Edgar J. Taylor. 
Joseph H. Prentice. 
Fred E. Justice. 
Edgar H. Dammarell. 


O’ Keefe group. 


Benjamin F. Long—Robnett group. 
The bills of complaint in cases numbered 2210 and 
9211 were filed September 4, 1909, and notices of lites 
pendentes were filed the same day (pp. 4229 to 4285; 
4575 to 4608; 1469, 1474). 
The titles to all of the entries involved in suit No. 


2211 are in the names of W. F. Kettenbach and Ixester, 
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and the claims were entered by the following-named 


entry meni: 


Charles 8. Myers. 
Jannie Myers. 
Mary A. Loney. 
Kiffie A. Jolly. 
Charles EK. Loney. 
James T. Jolly. 
Clinton E. Perkins. 
Frank J. Bonny. 


The claims involved in suit No. 


Steffey 


group: 
(pp. 4575 to 4608). 


2210 were entered by 


the following-named persons, und the titles of record 


to said claims are as follows (pp. 4225 to 4285): 


Names of entrymen. ames obentrien | Title of record as follows: 


Deed. 

Dated Jnne 17, 1903. 
1633). 

ce raOneR & Kester to the Idaho Trust Cv. 

Deed. Dated July 6, 1907. 
1907 (p. 1719). 

Lon E. Bishop to Kettenbach & Kester. 


Jaines C, Evans. ......-.. 
Recorded July 10, 


Deed. 
Dated June 17, 1903. Recorded Aug. 10, 1903. 

Kettenbach & Kester to the Idaho Trust Co. 
Deed, Dated July 6, 1907. Recorded July 10, 
1907. At request Robnett (p. 1484). 

Frederick W. Newman to Kettenbach & Kester, 
Deed. Dated June Iv, 1903. Recorded Aug. 
10, 1903. 

Kettenbach & Kester to Idabo Trust Co. Deed. 
Dated Jnly 6, 1907. Recorded July 10, 1907. 
At request Robnett (p. 1506). 

Charles Dent to Kettenbach «& Kester. Deed. 
Dated June 23, 1903. Recorded Aug. 10, 1903. 

Kester to the Idaho Trust Co. 


Kettenbach & 
Deed. Dated July 6, 1907. Recorded July 10, 
At request Robnett (p. 1485). eee 
ee 


1907. 

Charles Smith to Kettenbach & Kester. 
Recorded Aug. 10, 1903. 

Kettenbach & Kester to the Idaho Trnst Co. 


Lon FE. 


(a C. Evans to Kettenhach «& Kester, 
Bishopes-s. 2s | 


Frederick W. Newman.. 


ce a ae 


Dated June 23, 1903. 

Deed. Dated July 6, 1907. Recorded July 10, 
1907. At request Robnett (p. 1511). 
George Morrison to Kettenbach & Kester. Deed. 

Dated June 26, 1903. Reeorded Aug. 10, 1903. 

41 Kettenbach & Kester to the Idaho Trust Co. 
Deed. Dated July 6, 1907. Recorded July 10, 
1907. At request Robnett (p. 1503). 

Edward M. Hyde to Kettenbach & Kester. 
Deed. Dated June 26, 1903. Recorded Aug. 
10, 1903. 

Kettenbach & Kester to the Idaho Trust Co. 
Deed. Dated July 6, 1907. Recorded July 10, 
1907. At request Robnett (p. 1496). 

Guy L. Wilson to Kettenhach & Kester. 
Dated July 13, 1904. Recorded June 24, 1907. 

+Kettenbach & Kester to the Idaho Trust Co. 
Deed. Dated July 6, 1907. Recorded July 10, 
1907. At request Robnett (p. 1519). 


by 
& 
4 
~ 
im 
Qa 
— 
—_ 
o 
a 
@o 


Recorded Aug. 10, 1903 


Deed. 


The Idaho Trnst 
Co. took title to 


these entries 
without paying 
value therefor 


and with knowl- 
edge of the inva- 
lidity of said 
titles and now 
holds the title to 
these entries in 
trust for Kester 
& Kettenbach. 
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Names of entrymen. Title of record as follows: 


Deed. Dated Aug. 15, 1904. Recorded Jan. 
24, 1906. 

Kettenbach & Kester to the Idaho Trust Co. 
Deed. 
1907 


Daniel W. Greenberg... 


Dated July 6, 1907. Recorded July 10, 
At request Robnett (pp. 1488, 1489). 
David S. Bingham to J. O’Keefe. Deed. 

Dated July 26, 1904. Recorded Jan. 18, 1906. 
J. O'Keefe to Kettenbach & Kester. Q. C. deed. 

Dated July 30, 1904. Recorded Jan. 31, 1906. 
Kettenbach & {Kester to the Idaho Trust Co. 

Deed. Dated July 6, 1907. Recorded July 10, 

1907 (pp. 1482, 1483). 

, ills Je Helkenberg to Kester & Kettenbach. 


David S. Bingham 


ee WwW. Grecnhere: to Kettenbach & Kester. 


Deed. Dated Oct. 18, 1905. Recorded Nov. 
11, 1905. 
Kester & Kettenbach to the Idaho Trust Co. 
Deed. Dated July 6, 1907. 
A. 1907. At request Robnett (pp. 1494, 1495). 
Joseph B. Clute to Kettenbach & Kester. Deed. 
Dated June 17, 1903. Recorded Aug. 10, 1903. 


Wn. E. Tletkenherg..... 
Recorded July 10, 


HOSe ioln 1s eanece 


(Amended, p. 4499.) Kettenbach & Kester to the Idaho Trust Co. 


Deed. Dated July 6, 1907. Reeorded July 


Dated Apr. 9, 1906. Recorded Apr. 9, 1906. 

Kittie E. Dw yer to the Idaho Trust Co. 
Dated Dec. 31, 1908. 
(pp. 1508, 1509). 


Hattie Rowland......... Deed. 


Recorded Jan. +4, 1909 


\ 10, 1907. At request Robnett (p. 1699). 
Wm. McMillan to Kittie E. Dwyer. Deed. 
Dated Apr. 9, 1906. Recorded Apr. 9, 1906. 
Wim miicMillan........... Kittie E. Dwy er to the Idaho Trust Co. Deed. 
Dated Dec. 31, 1908. Recorded Jan. 4, 1909 
(pp. 1501- ~1502). 
pc Rowland to kittie E. Dwyer. Deed. 


‘(Van V. Robertson to Lewiston National Bank. 
Van V. Robertson........ Deed. Dated Sept. 27, 1904. Recorded Oct. 


10, 1904 (p. 1507). 
ne M. Gammon to Robnett. Deed. Dated 


Oct. 9, 1903. Recorded Nov. 16, 1904. 

Robnett to Lewiston National Bank. Deed. 
Dated Nov. 25, 1904. Recorded Dee. 20, 1904. 
At reqnest Robnett (pp. 1486, 1487). 

Robert O. Waldman to Clarence W. Robnett. 
Deed. Dated May 26, 1903. Recorded Oct. 
2, 1903 (p. 1637). 

Clarence W. Robnett to Elizabeth White. 


Drury M. Gammon 


Robert O. Waldman. Dated July 8, 1907. Recorded July 8, 1907. 
(See amendment, p. {Elizabeth White to Lewiston National Bank. 
4499.) | Deed, Q. C. Dated Oct. 25, 1907. Recorded 


Oct. 28, 1907. 


Robnett to Lewiston National Bank. Q. C. 
deed. Dated Oct. 25, 1907. Recorded Oct. 
28, 1907 (pp. 3694, 3695). 

Wm. B. Benton to C, W. Robnett. Deed. 


Dated Jan. —, 1902. Recorded Apr. 27, 1903. 
C. W. Robnett to Elizabeth White. Deed. 
Dated July 8, 1907. Recorded July 8, 1907. 
Elizabeth White to Clearwater Timber Co. Deed. 
Dated Sept. 4, 1907. Recorded Sept. 16, 1907 

(pp. 1479 to 1481). 

Joe] H. Benton to Robnett. Deed. Dated Dee. 
29,1902. Recorded Apr. 27, 1903. 

|| Robnett to Elizabeth White. Deed. Dated 
July 8, 1907. Recorded July 8, 1907. 

''Blizabeth White to Clearwater Timber Co. 
Deed. Dated Sept. 4, 1907. Recorded Sept. 
16, 1907 (pp. 1477 to 1479). 

Pearl W ashburn to Jas. B. McGrane. Deed. 
Dated May 23, 1906. Recorded Nov. 9, 1906. 
Jas. B. McGrane to John E. Chapman. Deed. 

_ Dated May 8, 1907. Recorded June 6, 1907. 

John E. Chapman to Clearwater Timber Co. 
Deed. Dated June7,1907. Recorded June 21, 
1907 (pp. 1513 to 1515), 


Wm. GB. Benton 


Joel H. Benton 


Pearl Washburn........ 


77190-—13-——16 


Deed. 


; 


The Idaho Trust 
Co. took title to 
to these entries 
without paying 
value therefor 
and with knowl- 
edge of the invul- 
idity of said ti- 
tles and now 
holds the title 
to these entries 
in trust for Kes- 
ter & Ketten- 
bach. 


The Idaho Trust 
Co. took titles to 


these entries 
without paying 
value therefor 


and with knowl- 
edge of the inva- 
lidity of said 
titles and holds 
the same in trust 
for Kester, Ket- 
tenbach, Dwyer, 
and Robnett: 


Lewiston National 
Bank took title 
to said entries 
without paying 
value therefor 
and with knowl- 
edge of the inva- 
lidity thereof- 
and now holds 
the same in trust 
for Kester, Ket 
tenbach, Rob- 
nett,and Dwyer. 


The Clearwater 
Timber Co. took 
and now holds 
title to said- 
claims knowing 
the entries to be 
invalid and void- 
able at the suit 
of the United 
States, 
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el SSS eee 


Names of entrymen. Title of record as follows: 


Wm. Haevernick and Alma Haevernick to Frank 
W. Kettenbaech. Deed. Dated June 3, 1904. 
Wm. and Alma Haever- Recorded June 14, 1907. 
nick. Frank W. Kettenbach to Clearwater Timber Co. 
Deed Dated June 12, 1907. Recorded July 
13, 1907 (p. 1490). 
Geary Van Artsdalen to Clearwater Timber Co. 
Geary Van Artsdalen... Deed. Dated Dee. 2, 1905. Recorded June 23, 
1905 (p. 1512.) 


John E. Nelson.....-.-- John E. Nelson to E. W. Thatcher. Deed. 
Dated May 18, 1908. Recorded May 20, 1908 
(p. 1505). 


Soren Ilansen (amend- | (Will be mentioned later.) 
ment). 


ern fMWING..-..cc-.. Dated Jan. 13, 1909. Recorded Jan. 15, 1909 
(p. 1518). 


Die P. White to Elizabeth White. Deed. 


[Ds J. White to Elizabeth White. Deed. 


Mamie P. White......-- Dated Jan. 13, 1909. Recorded Jan. 15, 1909 


(p. 1517). 


Elizabeth White......-. 
Elizabeth Kettenbach... 
Martha FE. Hallett......- 

Ivan R. Corelli to Kettenbach & Kester. Deed. 


Still hold in trust for Kester, Kettenbach, Rob- 


Bdne Pasesten.. 22. 
nett, and Dwyer. 


Dated Sept. 29, 1903. Recorded Oct. 10, 1903. - 


Ivan R. Cornell. ......-- Kettenbach & Kester to Potlatch Lumber Co. 
Deed. Dated Aug. 21, 1906. Recorded Oct. 
9, 1906 (pp. 1971, 1972). 

\fRowland A. Lambdin to Kettenhbach & Kester. 
\| Deed. Dated July 22, 1902. Recorded July 

8, 1903. 
Kettenbach & Kester to Potlateh Lumber Co. 
Deed. Dated June 17, 1903. Recorded Junc 

| Is, 1903. 
'’Fred W. Shaeffer to Kettenbach & Kester. 
Decd. Dated July 26, 1902. Recorded June 


Fred W. Shaeffer.....-- 8, 1903. 


Rowland A. Lambdin. . 


Kettenbach & Kester to Potlatch Lumber Co. 
Deed. Dated June 17, 1903. Recorded June | 


18, 1908 (pp. 1968 to 1970). 


Frances A. Justice...... Frances A. Justice to Kittie E. Dwyer. Decd. 
Dated Mar. 30, 1906. Recorded Apr. 4, 1906 
| (p. 1497). 


The Clearwater 
Timber Co. took 
and now holds 
title to said 
claims knowing 
the entries to be 
invalid and void- 
able at the suit 
of the United 
States. 

Purchased while 
present casc 
pending. 


Elizabeth White 
acquired and 
still holds title to 
said entries with 
knowledge of the 
ee there- 
ol. 


Potlatch Lumber 
Co. took title to 
and holds same 
with knowledge 
of fraud and in- 
validity of said 
entries. 


Kittie E. Dwyer 
holds in trust for 
Kester, Ketten- 
bach, Dwyer, 
and Robnett. 


SPECIFICATION OF ERRORS. 


The assignment of errors in case No. 


2209 is set 


out at page No. 4209 of the record; in case Ne. 2210) 
at page No. 4545; and in case No. 2211, at page 4706. 
As the errors assigned in the three cases are numer- 


ous and are with slight variation the same in each case, 
we shall for the convenience of the court set out here 
only the substance of the errors relied upon. 
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I, 


That the court erred in dismissing the bills of com- 
plaint in the three cases as to all the entries therein 
specified except the entries of Guy L. Wilson, Frances 
A. Justice, and Robert O. Waldman involved in case 
No. 2209, as to which said three entries the prayer in 
the hill of complaint was granted. 


I. 


That the court erred in not granting by decrees ap- 
propriate to that end the relief prayed in the bills of 
complaint as amended filed by the complainant in said 
cases. 

WUE 

That the court erred in failing to find from the evi- 
dence in said cases that the defendants named in said 
bills of complaint as amended in each of said cases (the 
defendants mentioned in this connection in case No. 
2209 are Kester, Kettenbach, Dwyer, and Robnett) 
had conspired among themselves, with each other, 
and with divers other persons named in said bills, and 
named and indicated in the evidence, to defraud the 
United States in the manner and for the purposes 
stated and charged in said bills of complaint as 
amended, and that the said defendants did so defraud 
the United States in such manner and in respect of 
the lands of the United States described in said bills. 


LV. 


That the court erred in finding and in holding that 
the evidence is insufficient to justify the cancellation 
of the patents to the entries of Fred E. Justice, Benja- 
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min F. Bashor, Wren Pierce, Frances M. Long, Ben- 
jamin F. Long, John H. Long, Ellsworth M. Har- 
rington, John H. Little, Bertsel H. Ferris, George Ray 
Robinson, Edgar H. Dammarell, Joseph H. Prentice, 
Edgar J. Taylor, Charles W. Taylor, and Jackson 
O’Keefe, described and designated in the bill of com- 
plaint in ease No. 2209; and that said entries are valid. 


Vv. 


That the court erred in finding and in holding that 
the evidence is insufficient to justify the cancellation 
of the patents to the entries of dna P. Mester, [liza- 
beth Kettenbach, William J. White, Elizabeth White, 
Mamie P. White, Martha E. Hallett, Lon E. Bishop, 
Frederick W. Newman, Charles Dent, Charles Smith, 
James C. Evans, Joseph B. Clute, William B. Benton, 
Hattie Rowland, William MeMillan, Pearl Wash- 
burn, Daniel W. Greenburg, George Morrison, Kd- 
ward M. Hyde, John E. Nelson, Van V. Robertson, 
Soren Hansen, and David 8. Bingham, described and 
designated in the bill of complaint in case No. 2210, 
and that said entries are valid. 


VI. 


That the court erred in finding and in holding that 
the titles to the lands designated and described in the 
bill of complaint as amended in case No. 2209, with 
the exception of the land described in the entry of 
Carrie D. Maris, were obtained from the United 
States in accordance with law and without fraud, and 
that said titles are valid in the hands of the defendants 
William F. Kettenbach and George H. Kester, and 
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that said defendants Kester and Kettenbach took 
title to the Maris entry as innocent purchasers, in 
good faith, for value, and without knowledge or notice 
of any fraud or illegality in the title to said land. 


WAU, 


That the said court erred in finding that the defend- 
ant, the Lewiston National Bank, took the title to the 
land contained in the entry and claim of the said 
Drury M. Gammon described in the bill of complaint 
in case No. 2210, without any notice of its infirmity; 
and in holding in effect that the defendant, the 
Lewiston National Bank, purchased the land designated 
and described in said claim and entry under such 
circumstances as constituted the said defendant, the 
Lewiston National Bank, an innocent purchaser of the 
said land in good faith, for value and without knowl- 
edge or notice of any fraud or illegality in the title to 


said land. 
VIII. 


That the said court erred in finding that while the 
question whether the defendant, the Clearwater Timber 
Company, was an innocent purchaser was not entirely 
free from doubt that said company did not have such 
knowledge of the circumstances under which the entry 
and claim of Joel H. Benton was made, or such notice of 
the claims of the Government as to put it upon inquiry; 
and in holding in effect that the defendant, the Clear- 
water Timber Company, purchased the land designated 
and described in said claim and entry under such cir- 
cumstances as constituted said defendant, the Clear- 
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water Timber Company, an innocent purchaser of the 
said land in good faith, for value and without knowledge 
or notice of any fraud or illegality in the title to said 
land: and in failing to hold that said company took the 
titles to the entries of Van V. Robertson and Drury M. 
Gammon, described in the bill of complaint in case No. 
2210, with notice and knowledge of the invalidity 
thereof, and holds the same in trust for, and to the use 
of the defendants Kester, Kettenbach, Dwyer, and 
Lobnett. 


Tx. 


That the said court erred in failing to hold that the 
entries of William B. Benton and Pearl Washburn, 
designated and described in complainant’s bill of com- 
plaint in case No. 2210 were entered in fraud of the 
laws of the United States, and are invalid, and that the 
defendant, the Clearwater Timber Company, now hold 
the title to said entries together with the entry of Joel 
H. Benton, hereinbefore referred to, and took the title 
to said entries with full knowledge and notice of the 
invalidity of said entries. 

X. 

That the said court erred in failing to hold, upon a . 
finding of facts appropriate thereto and properly to be 
made upon the evidence herein, that the entries and 
claims of James C. Evans, Lon E. Bishop, Frederick 
W. Newman, Charles Dent, Charles Smith, George 
Morrison, Edward M. Hyde, Daniel W. Greenburg, 
David S. Bingham and William E. Helkenburg, Wil- 
liam McMillan and Hattie Rowland, designated and 
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described in complainant’s bill of complaint as amended 
in case No. 2210, were made and entered in fraud of 
the United States, and in fraud of the laws of the 
United States relating to such matters, and are in- 
valid and voidable at the suit of the United States, 
and that the defendant, the Idaho Trust Company, 
which holds the title to the lands contained in said 
claims and entries, took title to the same with full notice 
and knowledge of the invalidity of said entries and 
claims and now holds the same, with the exception of 
the McMillan and Rowland entries, in trust for, and to 
the use of the defendants, IXester and Kettenbach, 
and the McMillan and Rowland entries it holds for the 
use and benefit of Ixester, Kettenbach, Dwyer, and 
Robnett, all in the manner stated and charged in said 
bill of complaint. 
ay 

That the said court erred in failing to hold that the 
entry of John KE. Nelson, designated and described in 
the bill of complaint in case No. 2210, was made and 
entered in fraud of the laws of the United States and is 
invalid, and that the defendant, Elizabeth W. Thatcher, 
who now holds the title to said entry, took the same 
with full notice and knowledge of the invalidity of the 
title to said entry. 

BN 


That the said court erred in failing to hold, upon a 
finding of facts appropriate thereto and properly to be 
made upon the evidence herein, that the claim and 
entry of Soren Hansen, designated and described 1n com- 
plainant’s bill of complaint as amended, in case No. 
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2210, was made and entered in fraud of the United 
States and in fraud of the laws of the United States 
relating to such matters, and that the defendant, 
Wilham I. Itettenbach, in whom the title to said claim 
and entry now vests took the same with full knowledge, 
notice, and information concerning the invalidity of 
said entry and well knowing said entry and the title 
issued thereupon were unlawful, corrupt, fraudulent, 
invalid, and voidable at the suit of the United States. 


UGE 


That the said court erred in failing to hold upon a 
finding of facts appropriate thereto and properly to be 
made upon the evidence herein that the claims and 
entries of Wiliam J. White and Mamie P. White, 
designated and described in complainant’s bill of com- 
plaint as amended in case No. 2210, were made and 
entered in fraud of the laws of the United States relating 
to such matters; and that the defendant Elizabeth 
White, who now holds the title to said entries, took the 
same with full knowledge and notice concerning the 
invalidity of said entries. 


ATV. 


That the said court erred in failing to hold that the 
entries of Edna P. Kester, Elizabeth White, Elizabeth 
Ixettenbach, and Martha E. Hallett described in the 
bill of complaint in case No. 2210 were made by said 
last-named defendants in fraud of the laws of the 
United States relating to such matters, and that the 
titles to said entries is now vested, respectively, in said 
defendants, who hold the same in trust for the use and 
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benefit of the defendants, Kester, IKXettenbach, Dwyer, 
and Robnett. 
NY. 

That the court erred in failing to hold that the entry 
of Joseph B. Clute, designated and described in com- 
plainant’s bill of complaint as amended, in case No. 
2210, was made and entered in fraud of the United 
States and in fraud of the laws of the United States 
relating to such matters, and are invalid and voidable 
at the suit of the United States, and that the defendant, 
the Idaho Trust Company, which now holds the title 
to the land contained in said claim and entry took the 
same with full knowledge, notice, and information 
concerning the invalidity of said entry, and well know- 
ing that the said entry and claim and the title issued 
thereupon were unlawful, corrupt, fraudulent, invalid, 
and voidable at the suit of the United States, all in 
the manner stated and charged in said bill of complaint. 


SOE 
That the said court erred in finding and in holding 
-that the defendants in case No. 2211 did not have any 
knowledge or reason to believe that Harvey J. Steffey 
had any unlawful arrangement or understanding with 
the entrymen named and mentioned in said hill of 
complaint as amended. 


LL. 
That the said court erred in failing to find and to 


hold that Harvey J. Steffey was the agent of the said 
defendants in procuring the entries involved in com- 
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plainant’s bill of complaint in ease No. 2211 to be made 
in fraud of the laws of the United States. 


ATT. 


That the said court erred in failing to find and to 
hold that the defendants had reason to believe, and 
had knowledge of the fact that Harvey J. Steffey had 
unlawful arrangements, understandings, and agree- 
ments with all of the entrymen mentioned and named 
in said bill of complaint in case No. 2211, relative to 
the acquisition and disposition by said entrymen of 
the lands contained in their entries as charged in said 
bill of complaint. 

MIX. 

That the said court erred in finding and in holding in 
effect that the defendants, Kester and Kettenbach, 
purchased the lands designated and described in com- 
plainant’s bill of complaint, in case No. 2211, under such 
circumstances as constituted the said defendants inno- 
cent purchasers of the said land in good faith, for value 
and without knowledge or notice of any fraud or other 
illegality in the title to the said lands. 

Ls 

That the said court erred in finding and in holding 
that the preponderance of the evidence is against the 
theory that the defendants, Kester, Kettenbach, and 
Dwyer, were jointly interested in the acquisition of 
title to the lands involved in this cause, as set out and 


described in complainant’s bill of complaint in cases 
Nos. 2209 and 2210. 
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NXT. 


That the said court erred in finding and in holding 
that at no time during the period covered by the trans- 
actions complained of in case No. 2209 was there any 
associational arrangement, either by way of partner- 
ship, or joint ownership, or otherwise, between the de- 
fendants Ixester, Kettenbach, and Dwyer, or any one 
of them, and the defendant Robnett in the acquisition 
of the title to any of the lands involved in this case, as 
set out and described in complainant’s bill of complaint 
as amended. 

AMI. 


That the said court erred in finding and in holding 
that the defendant Dwyer had no joint or partnership 
interest with the defendants Ixettenbach and Kester, 
or either of them, in the lands involved in case No. 2209, 
which the latter purchased, as set out and deseribed in 
complainant’s bill of complaint as amended. 


ene. 


That the said court erred in holding in effect that, in 
the circumstances and upon the facts established by 
the evidence herein, the defendants were innocent pur- 
chasers of the lands involved in case No. 2210, in good 
faith, for value, and without notice or knowledge of 
fraud, illegality, or other defects in the titles to the said 
lands. 


252 
BRIEF OF ARGUMENT. 


CONSIDERATION OF THE GENERAL EFFECT OF ALL THE 
EVIDENCE. 


What has been mentioned hereinbefore suffices to 
prove that the defendants, W. F. Kettenbach, Kester, 
Dwyer, and Robnett, in the spring of 1902 formed a 
conspiracy to obtain public timberlands in quantities 
greatly exceeding the area permissible by law, and 
that this conspiracy and agreement was intended to 
be, and was, made effective through the procurement, 
on a large scale, of entries under the timber and stone 
act, and that this procurement was accomplished by 
means of agreements for the acquisition of the lands, 
which agreements are of the character prohibited by 
the timberland statute, and that later Kester, Ketten- 
bach, and Dwyer joined to themselves Steffey, for the 
same purpose and the same result was attained. 

The evidence establishing this proposition is the 
whole of the evidence taken in the cases and that 
evidence as a whole. The general character and 
effect of this evidence are indicated in the statement 
hereof which is prefixed to this argument and which 
sets out the transactions proved with what doubtless 
appears undue prolixity, but in reality quite meagerly, 
and by mention of only the most material features of 
the history. It is unnecessary, and it would be impos- 
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sible, here to recapitulate all the circumstances tending 
to suggest that the entries were made in pursuance of 
unlawful agreements or on speculation and to further 
array the host of details which unite to render those 
suggestions a fixed conviction. 

We must, however, bear in mind the circumstances 
under which Kettenbach, Kester, Dwyer, and Robnett 
began their operations in acquiring timber claims; 
their solicitations of their relatives, friends, and ac- 
quaintances to make entries in their behalf; the con- 
tests instituted of claims upon which filings had been 
made with the view of entering persons they con- 
trolled upon the claims when the contests would be 
decided or settled; the securing the employment of 
Dwyer as State selector in order that the State would 
not select the lands that they had arranged to file 
entrymen upon April 25, 1904; the fact that every 
entry was made at the solicitation of one of said de- 
fendants, or of their agents or coconspirators, Emory, 
O’ Keefe, and Steffey, and with two or three exceptions 
they furnished the money for the entrymen to initiate 
the entries and to pay for the land and all incidental 
expenses; and that they acted in concert in their 
endeavor until the last entry that is involved in these 
cases had passed to Kester, Kettenbach, Robnett, or 
Dwyer, or through them to the person or corporation 
now holding the titles. 

But the force of this evidence lies not so much in 
any or in many circumstances, though there are enough 
of those which are pregnant of proof, as in the cumu- 
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lative effect and the concurrent corroboration of all 
the facts. 

The entire transaction, surveyed from its beginning 
to its end, appears to be a single enterprise, developed 
upon one general design, animated by a single motive, 
and executed upon certain uniform principles, with 
which all the incidents are entirely consistent. Whether 
viewed in its general aspect or examined in its details, 
the enterprise appears to have been conceived in fraud 
of the law and carried into effect by fraudulent means. 
No one can read this evidence without being pro- 
foundly impressed by the evidence, as a whole, that the 
defendants procured the entries to be made, and that 
such procurement was effected by means of agree- 
ments, or of understandings which were the moral 
equivalent of agreements, either expressed or implied, 
entered into with the entrymen, in advance of applica- 
tions filed, by which the entrymen considered them- 
selves bound to sell, and the defendants bound to buy, 
the lands to be entered. It is true that there were 
but few formal contracts made and that there were 
no contracts or agreements in writing, but it has been 
decided that the agreements denounced by the act of 
1878 are not enforceable agreements, but are such un- 
derstandings as, by reason of the statutory provision, 
depend for their execution upon the voluntary action 
of the parties and upon their conceptions of honor 
and moral duty. 


Olson v. United States, 133 Fed. Rep., 849, 853. 
U. S. v. Detroit Timber & Lumber Co., 200 
U. 3.271. 
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Many of the entrymen appear to have supposed that 
there could be no contract that was not in writing, a 
circumstance mentioned in the case of the Detroit Com- 
pany, swpra, as affecting the value of such denials of a 
contract. It is not necessary, in order that the trans- 
action shall be fraudulent, that the entrymen shall be 
intentionally and consciously guilty of wrongdoing, as 
also is held in the case of Detroit Company, supra. 

The fact that many of the entrymen denied on cross- 
examination that they made agreements antecedently 
to making their applications does not go very ne 0b 
any instance to show that agreements in ire! ‘ote 
statute did not exist. As has been suggested, some of 
the entrymen had the notion, which is perhaps the 
prevalent popular notion, that there can be no contract 
which is not written. Probably most of them sup- 
posed, with more or less sincerity, that an explicit prom- 
ise in express words was necessary to constitute a con- 
tract, but few, if any, had any conception of the con- 
tracts intended to be prohibited by the act of 1878 or 
understood that such understandings as have been 
herein characterized were unlawful, as has been adjudi- 
cated in the cases of Olson and the Detroit Co. All of 
the entrymen were disposed to put the fairest face pos- 
sible upon their conduct, and the more so in cases where 
their conduct was felt to be compromising. Most of the 
entrymen were manifestly well disposed toward, if not 
actively sympathetic with, the defense, as will appear 
from almost any cross-examination taken at random 
from the transcript. The cross-examination of these 
Government witnesses was most remarkably protracted, 
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constituting probably one-half the testimony of the 
witnesses, and being certainly of a volume enormously 
disproportionate to the examination in chief. The 
reason for this is apparent upon the face of the situa- 
tion. The Government, in order to elicit the facts upon 
which its cases are predicated, was obliged to show by 
the entrymen, whom these defendants had used, that 
the entry had been made and the circumstances of its 
making. All of these entrymen, with perhaps some few 
exceptions, whether they were or were not consciously 
guilty of wrongdoing, were naturally solicitous to purge 
themselves of any blame on account of what they had 
done. They were therefore predisposed to lend them- 
selves to any cross-examination which sought to put 
their own conduct in a better light, and they accepted 
with avidity any suggestions with the color of innocence, 
and many instances can be found in the record showing 
the willingness of the Government witnesses to grasp at 
friendly suggestions from the defense. 

So whether or not any one of the entrymen had en- 
tered into such an arrangement as is forbidden by the 
statute is not to be established entirely by what he 
Says In response to a question framed in the words of 
the statute and admitting of a categorical answer, but 
is to be inferred from the arrangement as it is proved. 
And the testimony to this point of these entrymen is 
to be weighed like other testimony, with reference to 
the considerations of self-interest and_ self-protection 
pressing upon the witnesses; to their natural disposi- 
tion to state their actions in the light most favorable 
to themselves; to their friendly attitude toward the 
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defense, which was so often developed by a sympa- 
thetic cross-examination; and to the inherent reason- 
ableness of what they say and the harmony of the facts 
to which they testify, with other facts established in 
the case. 

But, as has been said, notwithstanding theattitude 
of the entrymen and the other witnesses in these causes, 
their testimony as a whole, viewed in the light of un- 
disputed facts and circumstances, establishes the fact 
that the entrymen made their entries in pursuance of 
an antecedent agreement or understanding with said 
defendants or their agents that the titles thus initiated 
should devolve to Kester, Kettenbach, Dwyer, or 
Robnett or to whomsoever they or their agents des- 
ignated. 

It is sufficient to say that the methods pursued, and 
the form of the negotiations, were precisely those which 
would naturally be adopted by persons meditating an 
unlawful proceeding and seeking to evade the inhihi- 
tion of agreements for the sale of the lands. In sucha 
case much would designedly be left unexpressed, and 
the arrangement would be purposely formulated in such 
manner as to appear without the sense of the statute, 
and would be clothed in such innocent guise as not to 
shock the tender conscience of a well-intending entry- 
man. But the result intended, and the result accom- 
plished, was the identical result which the statute was 
framed to prevent. Call it an arrangement, an under- 
standing, an implied obligation, or what else may soothe 
the moral sense, the negotiation with the entryman had 


all the effect of a distinct and binding agreement that 
77190—13——17 
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he should transfer his title to Kester, Kettenbach, Rob- 
nett, or Dwyer, or to whomsoever they or their agents 
might designate. If sucha transaction is not unlawful, 
then the statute renders itself ridiculous by lending 
itself to evasion of its prohibitions and hy providing the 
means for its own defeat. 

In Nickell v. United States, 161 Fed., 702, 706, de- 
cided by this court, it was said: 


Seetion 2 of thesact of June 3, 1875" an. 
requires the entryman at the time of making his 
application to make oath that he has not made 
any agreement or contract in any way or manner, 
directly or indirectly, with any person or per- 
sons, by which the title shall inure to the benefit 
of any person except himself. That it was in- 
tended to meet the evasions which would be 
resorted to from time to time is quite manifest. 
Schemes, devices, and subterfuges which inge- 
nuity could invent, and of which this case fur- 
nished a striking example, were in view equally 
with formal contracts. We are precluded from 
holding otherwise by the comprehensive lan- 
euage of the statute; and to sustain the conten- 
tion of plaintiff in error in that regard would be 
equivalent to saying that its purpose can be en- 
tirely defeated by secret understandings and 
ingenious circumventions. 
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PRECEDENTS AS TO WEIGHT GIVEN EVIDENCE ANALOGOUS 
TO THAT EMBODIED IN PRESENT CASES. 


II. 


On questions of fact precedents are generally of little 
weight, and other cases can seldom be controlling. 
Two reported cases, however, present states of fact so 
closely analogous to that embodied in the present 
evidence that the adjudications made in those eases 
have almost or quite the effect of an authority. 

Olson v. United States, 133 Fed. Rep., 849, involved 
Just such procurement as is shown here, and upon the 
facts, which were much less extensive and far less 
cogent, the Circuit Court of Appeals drew the inference 
of unlawful agreements. 

United States v. Detroit Lumber Company, 124 Fed. 
tep., 393; 131 Fed. Rep., 668; 200 U. S., 321, was even 
more strikingly similar upon the facts to the present 
ease. In that case the bill was dismissed in the lower 
court, but the ruling of that court was reversed by the 
Circuit Court of Appeals, and the decision of the Appel- 
late Court affirmed by the Supreme Court of the United 
States, and in order that we may more clearly see the 
application of the decisions of the Circuit Court of 
Appeals and the Supreme Court, we shall state the facts 
as found by the trial court and the reasons given for 
dismissing the bill. District Judge Rogers, who heard 
the case in the Circuit Court (124 Fed., 395), in the 
opinion said: 


This bill was filed to vacate these patents 
upon one of two grounds: First. That there was 
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2 conspiracy between Elmer B. Martin and 
Arch. V. Alexander, president and secretary, 
respectively, of the Martin-Alexander Lumber 
Company, and Jim P. Copeland, an employee 
of said company, and also an entryman, with 
their codefendants, who were entrymen, to in- 
duce and procure the entrymen fraudulently to 
make application to the land office of the United 
States at Camden, Ark., to enter each a separate 
portion of the said land, and that before said 
entries were made by said entrymen they had 
each entered into an agreement with the Martin- 
Alexander Lumber Company that each and 
every entry so made should be made for the 
use and benefit of the said Martin-Alexander 
Lumber Company, and that on the issuance of 
the receiver’s receipts that each entryman 
should at once execute to the said Martin- 
Alexander Lumber Company a conveyance to it 
of all the timber and trees standing and grow- 
ing upon the lands so entered, with certain 
other rights and privileges in the nature of 
easements upon said land. Second. That if 
such agreement and conspiracy did not exist, 
that each and every of said entrymen made his 
or her said entry on speculation, and not in 
good faith for the purpose of appropriating the 
same to his or her own use and benefit, which 
was well known to the said Martin-Alexander 
Lumber Company, and said Martin-Alexander 
Lumber Company aided and assisted each and 
every one of said entrymen in the accomplish- 
ment of said purpose, to wit, the entering of said 
lands on speculation. To this last allegation, 
which was an amendment, a demurrer was 
entered, and a stipulation filed to the effect that, 
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if the demurrer was overruled, the answer on 
file to the original complaint should be treated 
as applying to this allegation. The court over- 
rules the demurrer, and will treat this allegation 
as denied by the original answer on file, in 
accordance with the stipulation. Each of the 
defendant entrymen answered, denying specif- 
ically the allegations of fact in the complainant’s 
bill of complaint in so far as it alleged any 
fraudulent conduct upon their part, and each 
of the entrymen affirmed that the affidavits 
which they had made at the land office were 
true, and that the lands were purchased for their 
own use and benefit, and so appropriated. The 
Martin-Alexander Lumber Company and De- 
troit Timber & Lumber Company denied the 
allegations of fraud, and the latter also set up 
that it was an imnocent purchaser. To these 
answers a replication was filed, and the case 
- submitted upon pleadings and written proof. 
The record is most voluminous, and it is un- 
hecessarvy to go into details. Two questions 
‘rise on this record: First. Is there such a 
combination or conspiracy shown to have ex- 
isted between the Martin-Alexander Lumber 
Company and their codefendants (the entry- 
men) to obtain the lands in controversy for the 
use and benefit of the Martin-Alexander Lumber 
Company, as authorizes the annulment of the 
patents issued to the defendant entrymen? 
Second. Did the several entrymen make their 
said entries on speculation, and not in good 
faith, and not for the purpose of appropriating 
the Jands to their own use and benefit? It will 
be more convenient to consider both questions 
together. 
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The proof in this case develops this state of 
facts: The Martin-Alexander Lumber Company 
had established a large sawmill and lumber plant 
in close proximity to the lands in’ controversy, 
and had also become the owners of large bodies 
of timberland adjacent thereto. There was no 
other sawmill or lumber plant, at the time these 
lands were entered, so near thereto as to make 
it practicable or profitable to cut the timber 
standing on the lands in controversy. The © 
lands in controversy were not on the market 
except under the homestead Jaw, and the stone 
and timber act, supra. Naturally the Martin- 
Alexander Lumber Company wanted all the 
timber it could get which was convenient to its 
mill plant. It*had in its employ as timberman, 
or timber inspector, Jim P. Copeland, a resident 
of Pike City, where its mill plant was located, 
and he was an old surveyor, as well as real estate 
man, with large experience and much informa- 
tion in regard to lands in that vicinity; and was 
also well acquainted with the people residing in 
that vicinity, and especially with the lands, both 
public and private, in that county. Early in 
1899 E. B. Martin, the president of the Martin- 
Alexander Lumber Company, who resided in 
Chicago, inquired of Copeland about timber- 
Jands in the county where the mill plant was 
located. Copeland informed him that there 
were many public lands in the county and adja- 
cent to the mill plant valuable for their timber, 
and gave him the approximate amount. Martin 
then inquired how they could be procured. 
Copeland then told him they could be home- 
steaded, but the timber could not be cut until 
the patent was obtained or the homesteader had 
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resided on the land for the period of five years 
and in other respects conformed to the require- 
ments of the homestead law. The proof also 
shows that these lands were not fit for cultiva- 
tion, but were only valuable for their timber. 
Something was then said in reference to scrip 
which could be used in the entry of the lands. 
In the course of the conversation Copeland told 
Martin of the stone and timber act. Prior to 
this time he had written to the Member of Con- 
eress, Hon. T. C. McRae, and obtained a copy 
of it, and afterwards, having occasion to go to 
Camden, he had laid the law before the land 
officers, and he and they read it over together, 
and he obtained their construction of it. He 
also informed Mr. Martin that he knew of a 
number of good, honest people in the community 
who would like to take up land under the stone 
and timber act if they had the money. Cope- 
land had at that time talked to some men whom 
he knew personally and favorably, who had 
expressed a desire to take up land under that 
act if they could get the money, and he so advised 
Martin. Martin then told him that they would 
loan that class of men the money if they would 
take up the land. Copeland then inquired what 
security he would demand, and he said simply 
their note, with 8 per cent interest. Copeland 
then hunted up the men that he had talked to, 
and others also, and others hunted him up to 
inquire about the entry of these lands, and he 
explained to them the law, and told them they 
could get the money to enter the lands from the 
Martin-Alexander Lumber Company, without 
~ security, and that the Martin-Alexander Lumber 
Company would trust to their honor to pay it, 
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He took them and showed them the lands, made 
them a probable estimate of the timber in the 
respective tracts, and told them that the timber 
on the land at 50 cents a thousand feet (which 
was the market price at that time) would pay 
more than the land would cost, and told them 
they could sell the land or the timber after the 
patents were issued. All the codefendants of 
the Martin-Alexander Lumber Company, nearly 
all of whom were employees, or had been, of the 
company, entered the land under the conditions 
just above stated. The money was furnished 
by the Martin-Alexander Lumber Company. 
Copeland usually went with the parties to 
examine the land, accompanied them to the land 
office, and furnished them the money, and they 
entered the land, made the necessary proofs in 
conformity with law, and their expenses to the 
land office and back were paid by the Martin- 
Alexander Lumber Company and charged to 
them upon the books of the company. Either 
just before the lands were entered and the 
receipts for the purchase money were obtained, 
or just afterwards, the money having been 
furnished to the entrymen by Martin-Alexander 
Lumber Company, they would execute their 
notes to the company for the amount, with 
interest, and in nearly all instances shortly after- 
wards they sold the timber standing on the land 
to the Martin-Alexander Lumber Company by 
a written contract, and the notes were canceled. 
By the terms of the contract the Martin-Alexan- 
der Lumber Company was to pay 50 cents a 
thousand stumpage for all the timber cut from 
the land, and the amount which had been 
loaned by it to enter the land was treated as 
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purchase money advanced on the timber, and, 
if the value of the timber exceeded the value of 
the money advanced, with interest, the seller 
was to get the difference. In some cases the 
entrvmen declined outright to sell at all to the 
Martin-Alexander Lumber Company, and finally 
sold to other parties after the patents were 
issued. In such cases the person purchasing 
from the entryman was an agent for the Detroit 
Timber & Lumber Company, and took the deeds 
in his own name, but gave credit to the entry- 
man for the moneys advanced by the Martin- 
Alexander Lumber Company to the entryman, 
and the lands were subsequently conveved to 
the Detroit Timber & Lumber Company, which 
had succeeded the Martin-Alexander Lumber 
Company by purchase of all its rights and 
interests In connection with mill plant and lands. 
Before any of these lands were entered, the proof 
shows that Copeland took the law, and he and 
Martin, and perhaps Alexander, sat down and 
went over it together, and Copeland explained 
to them the construction placed upon the law by 
the land officers, informing them that the 
applicant would have to make affidavit to the 
requirements of the statute, and show that he 
did not make the purchase on speculation, but 
in good faith; with the intention of appropriating 
it to his own use and benefit; and that he did 
not, directly or indirectly, make anv contract or 
agreement in any way or manner with any per- 
son or persons whatsoever by which the title 
which he might acquire from the Government of 
“the United States should inure in whole or in 
part to the benefit of any other person except 
himself. Both Martin and Alexander knew 
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that Copeland had examined and understood 
the law and Copeland had taken advice as to its 
construction, and imparted that information to 
Martin and Alexander. He also imparted the 
same information to the entrymen, and each 
and all of the entrymen not only made affidavit 
at the land office, as required by the statute, but 
nearly all of them, being called by the plaintiff, 
have testified and corroborated that affidavit by 
positive testimony, which is part of the record 
in this case. Alexander and Copeland have also 
testified substantially to the same facts, and 
have positively and emphatically denied that 
there was any agreement or understanding, 
expressed or implied, prior to the issuance of the 
final receipts by the land office, whereby the 
Martin-Alexander Lumber Company should have 
any interest of any kind whatsoever in regard to 
the lands or timber on them in controversy ; and 
there is no proof by any witness to the contrary. 
There are many circumstances in connection 
with the transaction which are suspicious in 
their nature, and tend to create the belief that 
the Martin-Alexander Lumber Company under- 
stood, were satisfied, felt sure that the lands 
would ultimately come into their possession. 
I have no doubt in my own mind, from all the 
facts, that it did so believe, and, if it had not so 
beheved, that it would not have advanced the 
money to the entrymen in order that they might 
enter the land. As intelligent business men, 
Martin and Alexander knew that at that time 
there was no one else who could cut and use the 
timber but themselves; they knew that the 
lands were not homesteads, nor susceptible of 
being made homesteads; they knew that when 
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the patents were issued the lands were not 
exempt from execution; they knew, if necessary, 
they could sue upon the notes and recover judg- 
ment and sell the land; they knew it was to the 
interest of the men who had entered them to sell 
the timber, and they knew that in making the 
entry the object of the parties was to sell the 
timber because the land was not fit for cultiva- 
tion; they knew that the entrymen expected to 
geet more from the timber than the land was 
worth, because Copeland had told the entrymen 
about what amount of timber was on the land, 
and what could be gotten for it at that time, 
and that more could be realized from the timber 
than it would take to enter the land; they knew 
their company could afford to pay more for the 
timber because their mill was already located in 
closer proximity to it than any other mill; they 
knew also that the persons to whom they had 
loaned the money were honest men, and would 
desire to pay their debts; they knew, in all 
reason, that they had not other resources out of 
which to pay back the borrowed money; they 
knew, therefore, that in all probability they 
would ultimately get the timber, and that they 
could purchase it without any fair competition 
with others. 

Assuming all these things to be true, and that 
{heir motive for lending the money and assisting 
in making the entries was with the hope of 
ultimately getting the timber, which one of these 
acts is either violative of the letter or spirit of 
the timber and stone act? 


The court then quotes copiously from the Budd case 
and the Maxwell Land-Grant case and states that the 
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facts in the case then in discussion are no stronger in 
favor of the Government than they were in the Budd 
ease, and in his opinion they were not so strong. 

For the reasons thus given the bill was dismissed for 
the want of equity. 

It will be noted that in the Detroit case just quoted 
that the entrymen were made codefendants, and that 
each entryman answered, denying specifically the alle- 
eations in the bill in so far as it alleged any fraudulent 
conduct on their part, and each entryman affirmed that 
the affidavits which they had made at the land office 
were true. The companies also answered, denying the 
allegations of fraud. Each entryman not only made an 
affidavit to the land office, as required by the law, but 
nearly all of them were called by the plaintiff, testified, 
and corroborated that affidavit by positive testimony ; 
that Alexander and Copeland testified substantially to 
the same facts as did the entrymen and positively and 
emphatically denied that there was any agreement or 
understanding, expressed or implied, prior to the issu- 
ance of the final receipts by the land office; that Cope- 
land knew the proper construction to be placed upon 
the timber and stone act and explained the same to the 
entrymen; that the Martin-Alexander Company fur- 
nished the money for the entrymen to initiate the en- 
tries and to make proof, but that a note was taken for 
the full amount with interest at 8 per cent at the time 
of final proof; and a number of the entrymen were so- 
licited by Copeland, while others sought him. Cope- 
land explained to the entrymen the amount of timber 
on the land and what could be gotten for it at that 
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time, and Copeland also told the entrymen that they 
could sell the land after patents were issued. 

The Circuit Court of Appeals in deciding the same 
case, 131 Fed. Rep., 668 & 679, makes practically the 
same statement of facts, adding however that most 
of the entrymen were poor and unable to pay for the 
land without borrowing the money; that Copeland 
assisted them to select the land and to make their 
entries. They made two journeys to the local land 
office, one to make their applications and one to pay 
for the land and obtain their final receipts. The 
Martin Company paid their traveling expenses upon 
these trips and the fees for the publication of the 
notices required by the statute; that 25 of the 
44 patentees were employees of the Martin Com- 
pany and 10 were wives of employees; that when the 
time came to pay for the lands the company loaned 
to each one of the patentees the amount required for 
that purpose, and he or his companion or agent paid 
for the land and obtained the final receipt; that 
within a few days after the final receipt was obtained 
he made a promissory note for the amount he had paid 
for the land and interest at 8 per cent per annum; that 
he then made a written agreement with the Martin Com- 
pany that in consideration of $1 and of the covenants 
recited therein he “has bargained, sold, and conveyed” 
unto the company all the timber and trees upon the 
Jand, etc. 

Circuit Judge Sanborn in announcing the decision of 
the court, after stating that the Detroit Timber and 
Lumber Co. was an innocent purchaser as to the lands 
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conveyed to it (131 Fed. Rep., 679), said as to the entries 
remaining in the original applicants: 


There remain 17 tracts of land the title to 
which still stands in the original applicants and 
patentees * * *. The evidence in this record 
has convinced, not that these applicants made any 
agreements by which the title which they might 
acquire should inure to the benefit of any person 
except themselves, but that each one of them ap- 
pled to enter the lands he or she obtained on 
speculation for the use and benefit of the Martin- 
Alexander Lumber Company and not in good faith 
to appropriate it to his or her own exclusive 
benefit. The salient facts which were proved in 
this case and which have forced our minds to 
this conclusion appear in the statement which 
precedes this opinion, and no good purpose would 
be subserved by restating them here. 

The decree below is accordingly reversed. 

Although all the entrymen, being called as witnesses, 
denied that any agreements had been made for the 
transfer of the lands to the lumber company, the Su- 
preme Court, affirming the judgment of the Circuit 
Court of Appeals, found that the transaction of itself 
proved the existence of such agreements. (United 
States v. Detroit Lumber Company, 200 U.S., 321.) The 
opinion on these points reads: 

The entire management of these entries was 
in the hands of an agent of the Martin-Alexander 
Company. It furnished the moneys, both for 
the purchase prices and all expenses, and it is 
not easy to believe that it did all this on a mere 
expectation that after the entries had been 
made it could purchase the timber. It is a 
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much more reasonable conclusion that it had an 
understanding with the parties making the 
entries respecting purchases and prices. It is 
quite likely that the entrymen were not con- 
scious of wronging the Government, and thought 
that if it received the full price demanded, that 
was enough. The testimony of one witness 
suggests at least that they may have been ad- 
vised that there was no contract unless it was 
in writing, and that hence they could conscien- 
tiously take the oath required in connection 
with an entry. So, without casting any impu- 
tation of intentional perjury on those parties, we 
agree with the Court of Appeals that the testi- 
mony points strongly to the fact that the 
entries were in pursuance of an understanding 
or agreement with the Martim-Alexander Com- 
pany, that, as it was advancing all the money. 
the entrymen should convey to it the standing 
timber at a fixed price. 


See also U.S. v. Smith et al., 181 Fed. Rep., 545. 

These cases, although perhaps not of controlling 
authority upon the questions of fact involved herein, 
show in what manner similar questions of fact have 
been determined, and constitute monuments for judi- 
cial guidance in dealing with present conditions. And 
it is submitted that, upon this evidence, and with 
proper respect for the precedents cited, it should be 
found that the entries herein involved were procured 
by, and made in pursuance of, such agreements as are 
prohibited by the act of 1878, or such understandings 
as amount to such agreements and are equally within 
the prohibition of the statute. 
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One of the facts appealing to the Supreme Court in 
the Detroit Timber & Lumber Company Case was that 
the Martin-Alexander Company furnished the entry- 
men the money with which to make proof and pay for 
the land. As this money was furnished at the time of 
final proof and was a forceful element in inclining 
the Supreme Court to the opinion that the entries 
were made pursuant to antecedent agreements with 
the Martin-Alexander Company, and for that reason 
ordered that the patents issued thereon should be 
canceled, it would seem that there could be no question 
of the admissibility of such evidence and that it should 
be weighed with all the other evidence in the cases. 


273 


DECISIONS UPON CASES ARISING UNDER THE TIMBER AND 


STONE LAW. 


United States v. Budd, 144 U.S., 154. 

United States v. Clark, 138 Fed., 294. 

Umited States v. Clark, 200 U.5., 601. 

United States v. Barber Lumber Co., 194 Fed., 24. 

United States v. Detroit Lumber Co., 200 U. 5. 

The extent to which a person or corporation desiring 
to acquire large quantities of the Government timber- 
lands mav go, without violating the provisions of the 
timber land law is announced in the Budd case; and 


in almost every case arising since the Budd case was 
decided, in which a violation of the timber land act 
has been charged, that case has been cited and quoted 


from. 


said: 


Mr. Justice Brewer, in announcing the decision, 


The particular charge is, that Budd, before his 


application, had unlawfully and fraudulently 


made an agreement with his eodefendant, 
Montgomery, by which the title he was to ac- 
quire from the United States should inure to 
the benefit of such codefendant. * * * The 
act does not in any respect limit the domain 
which the purchaser has over the land after it is 
purchased from the Government, or restrict i 
the slightest his power of alienation. All that 
it denounces is a prior agreement, the acting 
for another in the purchase. If, when the title 
passed from the Government, no one save the 
purchaser has any claim upon it, OF any con. 
tract or agreement for it, the act is satisfactory. 
Montgomery might rightfully go or send into 
that vicinity and make known generally, or to 
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individuals, a willingness to buy timber land at 
a price in excess of that which it would cost. to’ 
obtain it from the Government; and any person 
knowing of that fact might rightfully go to the 
Land Office and make application to purchase a 
tract from the Government, and the facts above 
stated point as naturally to such a state of af- 
fairs as to a violation of the law by definite 
agreement prior to the purchase from the Gov- 
ernment—point to it even more naturally, for 
no man is presumed to do wrong or to violate 
the law, and every man is presumed to know 
the law. (144 U.S., 162, 163.) 


This court, in United States v. Barber Lumber Co., 
194 Fed., 24, 30, 31, 33, said: 

The decision in the present case is ruled by 
the legal principles announced in the Budd ease 
and in the Clark case (U. S. v. Budd, 144 U. S., 
154; U.S. v. Clark, 138 Fed., 294: and U.S. y. 
Clark, 200 U. 8., 601). Those decisions are 
authority for the proposition that a person or 
corporation desiring to acquire title to a large 
body of timber lands of the United States under 
the Timber and Stone act may express that 
desire to another, and may enter into an agree- 
ment with him to buy the lands upon his ob- 
taining title thereto, may loan him the money 
with which to acquire title, and may inspect 
and select the lands, and that such person or 
corporation is not bound to inquire into the 
methods by which the other party to the contract 
acquired title and is not chargeable with knowl- 
edge of any fraud under the land laws that 
he may resort to, and that in taking titles based 
upon the issuance of final receipts to the entry- 
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men without actual knowledge of such fraud or 
of facts sufficient to put him upon inquiry, 
such person or corporation is an innocent pur- 
chaser of the land. 

After referring to the contract between Steunen- 
berg, and Barber and Moon, and the fact that some of 
the land was to be acquired by scrip, the court con- 
tinuing said—assuming that the title was to be ob- 
tained by entries under the Timber and Stone act— 

he (Steunenberg) could rightfully go into the 
Idaho timber country and make known gen- 
erally his willingness to buy timber lands at a 
price in excess of that which it would cost to 
obtain it from the Government, and persons 
knowing of that fact might rightfully go to the 
Land Office and make application, and purchase 
the timber tract for the purpose of selling it 
mio fim (pp, al, 32, b-.). 

The court, referring to the Crooked River entries, 
suggested that there is evidence tending to prove that 
these entries which were subsequently acquired by the 
defendants may have been made in violation of the 
provisions of the timber and stone act; 

but the decided weight of the testimony of such 
illegal act, if such there were, was induced by 
the locators, Downs and Wells, for their own 
sndividual advantage, and not at the instance 
of Barber or Moon or the appellee or to their 
knowledge (p. 33, ib.). 

Aud again in the statements of the case, the court 
said: 

There is no evidence that during the time of 
these transactions, either Barber, Moon, or the 
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appellee had any dealings or correspondence 
with Kinkaid, Pritchard, Wells, Downs, Sweet, 
or Martin (p. 29, ib.). 
In United States v. Clark, 200 U. S., 601, 607, 608, 
the court said: 

We may assume for the purposes of decision, 
as did the Circuit Court of Appeals, that the 
original frauds are made out, although there 
is a great amount of testimony to gced 
faith, * * * There is nothing sufficient to 
show that Clark had actual knowledge of the 
arrangement by which Cobban got the land. 
The allegation that Cobban was Clark’s agent 
in the purchase wholly breaks down. Clark 
was at a distance. He dealt as a purchaser 
with Cobbax, and paid him the market price, 
and a substantial profit even on the Govern- 
ment’s calculation. 

The Supreme Court affirmed the decision of this 
court and held that Clark was an innocent purchaser. 

Of the reasons stated by this court in the Barber 
Lumber Company case, and by the Supreme Court 
in the Clark case, for holding that said appellees were 
innocent purchasers, were that Barber and Moon 
and Clark lived at a distance from the scenes of the 
unlawful operations; that no agency existed between 
Clark and Cobban and that Clark dealt as a purchaser 
with Cobban; and that neither Barber nor Moon, on 
behalf of themselves or the Barber Lumber Company, 
had any correspondence or dealings with Downs or 
Wells, who dealt directly with the entrymen in pro- 
curing the entries to be unlawfully made and in locating 
them on the lands,—a very different situation than in 
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the present case, wherein Nester and Ixettenbach were 
on the grourd all the time. They conferred with their 
agents or conspirators, Robnett, Dwyer, Emory ard 
Colby, O’ Keefe and Steffey, almost daily in regard to 
entries to be made or that were making, in the bank in 
which they were officers, and came in contaet with 
many of the entrymea under the conditiors herein- 
before referred to, and of which further mention will 
be made. 

The language of the Budd case is very broad, but it 
ean not be construed to mean that a fraud upon the 
timber land laws is impossible of proof so long as the 
parties to the fraud decline to admit it, or unless a 
number of persons have overheard the terms of the 
agreements discussed between said parties, or unless 
some one produces a copy of the agreement made by 
them. To say that a person might go or send into a 
given vicinity, and make known generally or to indi- 
viduals a willingness to buy timber land at a price in 
excess of that which it would cost to obtain it from 
the Government, and any person knowing of that fact 
might rightfully go to the land office and make appli- 
cation to purchase a tract from the Government, is in 
effect a very different situation from that in which a 
person desiring to acquire large tracts of public timber- 
Jand seeks out a number of impecunious persons, and 
he or his agents makes known to them his wishes in 
that regard, and states that he is willing to purchase 
the timber claims at a price in excess of the amount 
at which they can purchase the claims from the Gov- 
ernment, and that if necessary he will either furnish 
or lend them the money for that purpose. In such cir- 
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cumstances, if the person or persons sought out imme- 
diately thereafter, went to the land office and filed 
upon timber claims and were furnished or loaned the 
money or a part thereof for that purpose, or to perfect 
the entries, by the person who made the suggestion, 
and that soon after making proof they should convey 
the title to the claims so acquired to him, it would seem 
that notwithstanding all of said persons should deny 
that they had a prior agreement or understanding as 
to what they should do with the claims after proof, 
the court would be justified in holding that the entries 
were made pursuant to a prior agreement that they 
would do just what was done. 


SPECULATION. 


TO ENTER A TIMBER CLAIM ON SPECULATION IS A FRAUD 
UPON THE TIMBER AND STONE LAW! 


The Supreme Court in the Budd case, in refering 
to the timber and stone act, said that— 

All that it denounces is 2 prior agreement, 
the acting for another in the purchase. 

The question as to whether Budd had entered the 
claim then in suit on speculation was not raised: and 
the court had just before making the remark above 
quoted said: 

The particular charge is, that Budd before his 
application, had unlawfully and fraudulently 
made an agreement with his codefendant, 
Montgomery, by which the title he was to acquire 
from the United States should inure to the 
benefit of such codefendant, 
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The Supreme Court has repeatedly held, and it is un- 
necessary to cite the cases here, that the courts are not 
bound by expressions 1n opinions where the questions 
to which the statements or expressions relate were not 
raised or argued in the case in which they were made, 
if 9 detcrmination of the questions was not necessary 
in reaching a decision in the case. 

In order that it may be made plain that Congress in 
yassing the timber and stone act not merely intended 
that the public timber lands should not be taken up 
pursuant to a prior agreement but also that they should 
not be entered for the purpose of speculation, we shall 
point to the events contemporaneous with the passage 
of that Act, and the matters that were pressed upon the 
attention of Congress in connection therewith. 

While the statements made and the opinions advanced 
by the promoters of an act of Congress are inadmis- 
sible as bearing upon its construction, yet reference to 
the proceedings of each House of Congress may properly 
be made to inform the courts of the exigencies that 
required the passage of the act and the evils sought to 
be guarded against. (American Net & Twine Cosa 
Worthington, 141 U.S., 473.) 

In the ease of the Holy Trinity Church v. The United 
States, 143 U.8., 463, Mr. J ustice Brewer, in announcing 
the decision of the court, said: 

Again, another guide to the meaning of a 
statute is found in the evil which it is designed 
to remedy; and for this the court properly looks 
at the contemporaneous events, the situation as 
it exists, and as it was pressed upon the attention 
af the legislative body. 
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In Dunlap v. United States, 173 U. S., 75, the court 
said: 

Without questioning the doctrine that debates 
in Congress are not appropriate sources of infor- 
mation from which to diseover the meaning of a 
statute passed by that body (U. 8. Vv. Prars- 
IWissourd Freight Association, 166 U. S., 290, 318), 
it is nevertheless interesting to know that efforts 
were made in the Senate to amend the bill by the 
additions of sections which, while making alcohol 
used in the arts free from the tax, sought to se- 
cure the Government from fraud by provisions 
for the methylating of such spirits so as to render 
them unfit for use as a bever age; that these pro- 
posed amendments were rejected (26 Cong. Rec., 
6925, 6936); and that subsequently section 61 
was ernie as an ainendment, it being urged in 
its support that, if the Secretary of the Treasury 
and the Couiinecione of Internal Revenue think 
they can not adopt any regulations which will 
prevent fraud, then nothing will be done under ibe 
but if they comeliide they can adopt such regula- 
tions as will prevent fraud in the use of aleohol in 
the manufactures or the arts, then there will be 
relief under it. (26 Cong. Ree , De CUS) 


During the Forty-third, Forty-four th, and Forty-fifth 
Congresses a number of hills were introduced in either 
Houses of Congress, having for their purpose the dis- 
position of the public timber lands in Oregon, California, 
Washington, and the Territories, and some of them 
included the timber lands in other States. These bills 
were very similar, and in so far as they may have a 
bearing upon the question now under consideration 
they were the same, except in the instances which we 
shall mention. 
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The bills are as follows: 

H. R. bill No. 410, introduced by Mr. Page at the 
first session of the Forty-third Congress, December 8, 
Sis. 

H.R. bill No. 4149, reported by Mr. Bradley December 
23, 1874, as a substitute for H. R. bill No. 410. (Vol. 
3, p. 229, Cong. Rec.) This bill passed the House 
February 22, 1875, and the following day in the Senate 
was referred to the Senate Committee on Public Lands, 
but failed of passage. (Vol. 3, p. 1617, Cong. Rec.) 

H. R. bill No. 1191 was introduced by Mr. Sayler (of 
Oregon) January 17, 1876, at the first session of the 
Forty-fourth Congress, and referred to the Committee 
on Public Lands of the House (vol. 4, p. 443, Cong. 
Rec.), and was reported back with amendments and 
recommitted March 15, 1876. (Vol. 4, p. 1726, Cong. 
Rec.) 

H. R. bill No. 660 was introduced by Mr. Maginnis 
(of Montana) at the first session of the Forty-fourth 
Congress, January 6, 1876, and referred to the Commit- 
tee on Public Lands. (Vol. 4, p. 303, Cong. Rec.) 

H. R. bill No. 141 was introduced by Mr. Page (of 
California) at first session of the Forty-fourth Congress, 
December 14, 1875, and referred back to the Committee 
on Public Lands. (Vol. 4, p. 212, Cong. Rec.) 

Ss. bill No. 6 was introduced by Mr. Kelly (of 
Oregon) at the first session of the Forty-fourth Con- 
Sttesa, Wecember 8, 1875; read twice and referred to the 
Committee on Public Lands. (Vol. 4, pp. 186, 187.) 
The bill was reported back to the Senate without 
amendments February 8, 1876. (Vol. 4, p. 9384, Cong. 
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Ree.) This bill was debated, amended and passed 
the Senate: (Vol. 4, pp. 934, L100 to 1107, 1142 to 
1146, 1146 to 1191, Cong. Rec.) 

All of said bills require that the applicant should 
make affidavit at the land offiee and swear, among other 
things: 

That he does not apply to purchase the same 
on speculation, but in good faith to appropriate it 
to his own exclusive use and benefit; and that. 
he has not, directly or indirectly, made any agree- 
ment or contract, in any way or manner, with 
any person or persons whatsoever, by w en the 
title which he might acquire from the Govern- 
ment of the United States should inure, in whole 
or in part, to the benefit of any person except 
himself. 

H. R. bill No. 1191 and 8. bill No. 6 require that the 
entryman, as a part of his application, should swear that 
he was applying to purchase the land in good faith to 
appropriate it to his own exclusive use and benefit, and 
nol for sale, in addition to the matter above quoted as 
required in the other bills, as a part of the application. 

Mi. Kelly, of the Committee on Public Lands of the 
Senate, in presenting Senate bill No. 6, February 16, 
1876, for consideration, said: 

I will simply state that this bill is a copy of one 
that passed the House of Representatives at the 
last session of Congress. It was then well con- 
sidered by the House committee and a printed 
report made upon it. It came to the Senate too 
late for consideration ut the last session. At an 
early day in this session it was introduced by me, 
referred to the Committee on Public Lands of the 
Senate, and received a full consideration before 
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that committee at two or three meetings, and I 
was instructed by that committee to report. it 
back without amendments and recommend its 
passage. * * * 

He then stated that it was not the purpose of the bill 
to abrogate either the preemption law or the homestead 
law, and continuing, said: 

It has been too freauently the case that per- 
sons desiring to cut timber on the public lands 
will take either a preemption or a homestead 
claim, go upon it, cut down and sell the timber, 
and never pay for or enter the land. The purpose 
of this bill is to do away with these trespasses 
upon the public domain, so that persons may 
acquire title without residence, and have an in- 
terest in the timber iands, and protect them 
from destruction and protect them from trespass. 
* * * The Government should receive some- 
thing for its lands; there is no reason why it 
should not; and the committee, after careful con- 
sideration, thought that many persons, rather 
than go upon a tract of land as a homestead and 
reside upon it five vears, would prefer to pay 
$2.50 per acre; and in that way it will make an 
honest business, und people will get the timber 
honestly, instead of cutting it from the public 
Jand as trespass. 

There is another reason, us I said, many per- 
sons owning claims in the vicinity of the timber- 
lands trespass upon them, cut down the timber, 
and take it for the purpose of fencing and build- 
ing, removing it from the public lands. The 
object of this bill is that they may acquire the 
right to this timber by purchasing the land. 
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Then they will have an interest in protecting 
the timber, instead of destroying it. * * * 

I may sav further that in the mining coun- 
tries, where it is necessary to have timber for 
mining purposes to smelt the ores, the timber is 
removed from the public lands now by any per- 
son who may choose to take it. It may be said 
that they should be punished for their trespass. 
They may be, but they never are. In fact it 
becomes a necessity to have timber to smelt the 
ores and to conduct mining operations wherever 
they are carried on: and to say that timber 
shall not be taken is to say that we simply 
mean to shut down on mining operations for- 
ever. (Vol. 4, Cong. Rec., p. 1100.) 


Senator McMillan then proposed an amendment to 
section 2 to the effect that deponent shall swear that he 
has not executed any mortgage or other instrument 
upon said land by which the title thereto may be vested 
in any other person. This amendment was defeated. 
In discussing it, however, Mr. Sargent said: 


I think the friends of the bill have no objec- 
tion to the amendment proposed by the Senator 
from Minnesota; I certainly have none myself 
and if the machinery of the bill can in any way be 
guarded so that speculators can not take advantage 
of this law if we pass it, Ishall be very glad to have 
that done. Nearly the whole bill is taken up 
with provisions hedging in opportunities for 
speculators to avail themselves of its provisions 
to acquire large tracts of land under it. * * * 
This is hedged around by oaths and papers and 
documents in every form which careful ingenuity 
can provide. If any Senator, as the Senator 
from Minnesota has proposed, can devise lan- 
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guage which will still more guard that portion 
of the bill we would hke it to be guarded, be- 
cause, while I would desire that there be an 
opportunity for our people honestly to carry 
on this business, / do nol wish this land to be 
absorbed by speculators * * *, 

Mr. Howe. Why not provide that these lands 
shall be offered at publhe sale? 

Mr. SarGentT. Because then you give an op- 
portunity to speculators. (Vol. 4, p. 1101, Cong. 
Ree.) 

4 x 2 x 2K 

Mr. SarGenT. Will the Senator from Illinois 
allow mea moment? I should like to say to the 
chairman of the committee that the committee 
did endeavor to guard it, and my impression is 
that the bill does guard it; or, if it does not, I 
certainly concur with the suggestion that it 
should be made to do. The affidavit which the 
enterer is required to make says, among other 
things, that he does not apply to purchase the 
same on speculation, but in good faith to appro- 
priate it to his own exclusive use and benefit, 
iilemot tor sale, 9 

That is to say, there are two things: In the 
first place, no speculation whatever moves him in 
this matter, and, in the next place, the title is 
entirely for his own use. But if the Senator is 
not satisfied with that language, I will say to 
him, for the sake of the people of my own State, 
to propose an amendment which will cover this. 
I think this does. (Vol. 4, p. 1103, Cong. Rec.) 


Senator Sherman, who desired that there be no re- 
striction whatever upon the sale of the timber lands, 
being of the opinion that they should be sold for the 
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purposes of revenue, urged that the bill as drawn 
would not defend it against speculators. He said: 


A speculator can ride through this bill with a 
coach and four without any difficulty. A spec- 
ulator can organize a system under the terms of 
this bill by which he could buy for a corpora- 
tion every quarter section of land in that timber 
country that he desired to purchase. How? 
He could send its agents all through this timber- 
land to select favorite quarter sections; each 
agent would go and make the affidavit prescribed 
by this bill, and even before he started on his 
journey he would make a contract with the cor- 
poration or with a lumber company to sell the 
lumber growing upon that land. He could 
make the oath without even swearing falsely. 
Now no man can gain possession of a quarter 
section of this timber country except by swear- 
ing falsely. * * * If this land is open for set- 
tlement under the provisions of this bill, a man 
could very easily say that he would not sell the 
title of the land, the ownership of the land, the 
fee of the land, or any other term we may use, 
and yet he may make a contract to cut, and sell 
the stumpage. * * * That would be sufh- 
cient for the adventurous proprietor of a saw- 
mill to cut every stick of timber upon it and thus 
evade the provisions of the law. (Vol. 4, p. 
1105, Cong. Rec.) 

Though the suggestion of Mr. Sherman that all re- 
strictions be taken out of the bill and that the timber- 
land be sold for the purposes of revenue was not fol- 
lowed, in order to safeguard the measure agamst the 
danger of the land being acquired by speculators, as 
pointed out by Mr. Sherman, Mr. Sargent offered the 


following amendment: To insert after the words 
“United States,” in line 19, in section 2, the following: 
‘or any right in said land or the timber thereon,” so 
that it will read: 


and that he has not, directly or indirectly, made 
any agreement or contract In any way or manner, 
with any person or persons whatsoever, by which 
the title which he might eequire from the Gov- 
ernment of the United States, or any right in 
said land or the timber thereon, should inure, in 
whole or in part, to the benefit of anv person ex- 

cept himself. (Vol. 4, p. 1145, Cong. Rec.) 
The amendment was agreed to (vol. 4, p. 1187), and 
the bill passed the Senate February 21, 1876 (p. 1191). 
In the particulars mentioned, Senate bill No. 6 Just 
referred to is the same bill that in the next session of 
Congress was known as Nentite bill No. 926, with the 
exception that in the latter the entryman is not re- 
quired to swear as part of his application that he does 
not intend to sell the land. Senate bill No. 926 passed 
both Houses at the second session of the Forty-fifth 
Congress and is the present timber and stone act. It 
was introduced by Mr. Sargent, of California, and re- 
ferred to the Committee on Public Lands. (Vol. 7, 
p. 1753, Cong. Rec.) It was reported back by Mr. 
Booth from the Committee on Public Lands with 
amendments (vol. 7, p. 2187, Cong. Rec.) and passed 
the Senate April 25, 1878 (vol. 7, p. 2842). It was 
reported to the Iiouse Committee on Public Lands 
(p. 2929), corrections were made, and passed the House 
May 11, 1878 (p. 3888). The Senate concurred in the 
House amendments and the bill was examined, signed, 
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and approved by the President June 3, 1878. (Vol. 
7, pp. 3450, 3533, 3560, 4017.) 

Prior to the passage of the timber and stone act 
persons could not enter the public lands except under 
the homestead law and the preemption law, and if they 
entered lands under either of these laws, it was neces- 
sary that they should reside upon them, and they had 
to swear that they had entered the same for a home 
and for settlement and cultivation. It would be im- 
possible for persons to cultivate the lands in portions 
of the timber regions in California and Oregon, and 
therefore there was no way for them to acquire the 
timberlands lawfully. The only way in which persons 
could secure the timber in those States for domestic 
purposes and for use in mines was to steal it. If they 
entered the land under the preemption law or the 
homestead law, they would of necessity have to perjure 
themselves in the affidavit they were required to make 
upon entering; and if they went upon the land and cut 
the timber without entering the same under either of 
these laws, they would be subject to a conviction for 
trespass and to a judgment in a civil suit for the value 
of the timber. So, in order that the settlers in the west- 
ern country who had need for timber could lawfully 
obtain the same, Congress passed the timber and stone 
act and at the same time endeavored, as far as possible, 
to protect the public timber lands from being entered 
upon speculation or for the benefit of speculators. 

In United States v. Detroit Lumber Company, 200 
U. S., 321, the Circuit Court of Appeals held that the 
claims remaining in the original entrymen were entered 
on speculation for the use and benefit of the Martin- 
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Alexander Lumber Company and not in good faith to 
appropriate it to his or her own exclusive use and 
benefit. The Supreme Court, in affirming the judg- 
ment of the Circuit Court of Appeals in said case, found 
that the entries were made pursuant to agreements, 
but this can in no way be construed to mean that the 
statute may not be violated as readily by entering land 
thereunder upon speculation as well as pursuant to a 
prior agreement. 

Hafemann v. Gross, 199 U.S., 342, 349, was a suit 
to enforce a contract for a portion of the proceeds of a 
sale of land entered under the preemption law, the 
agreement having been entered into prior to entry; 
that law required the preemptor to make affidavit as 
part of his application similar to that required of a 
person entering public land under the timber and stone 
act. In the dissenting opinion of Mr. Justice White, 
in which Mr. Justice McKenna and Mr. Justice Holmes 
concurred, appears the following: 

The preemptor must swear “that he has not 
settled upon and improved such land to sell the 
same on speculation, but in good faith to appro- 
priate it to his own exclusive use.’ Could this 
statement have been truthfully made in view of 
the agreement by which the preemptor bound 
himself after his purchase, if he sold the land, 
to pay to the other parties to the contract one- 
fourth part of the purchase price? 

This statement that it would be a fraud upon the 
preemption law to enter lands under the same on specu- 
lation is not in conflict with the views expressed in the 


majority opinion. The majority reached their conelu- 
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sion by finding that under the agreement entered into 
by the preemptor he was in’no way bound to sell his 
claim; and though he made entry in 1890 and a patent 
was issued for the claim in December, 1891, he did not 
sell the claim until July, 1902, more than ten years 
after he had obtained patent therefor. 


VALID ENTRIES. 


We shall not contend that there is sufficient evidence 
to justify the cancellation of the patents to the entries 
of John W. Isillinger, William EK. Helkenberg, Fred I. 
Justice, George W. Harrington, and Geary Vanarts- 


dalen. 
INVALID ENTRIES. 


The evidence hereinbefore set out shows that all of 
the claims, with the exception of the five above men- 
tioned, were entered in fraud of the statute. That 
evidence shows that each entryman had an agreement, 
either expressed or implied, prior to initiating his 
entry, with defendants or their agents, as to the dis- 
position to be made of his claim after final proof; and 
the testimony of each entryman, brought out in most 
cases on cross-examination, proves beyond question 
that all of said entrymen also made their entries on 
speculation. 


ENTRIES HELD BY KESTER AND KETTENBACH. 


The titles to all of the entries involved in cases No. 
2209 and No. 2211 are vested either in Kester and 
Kettenbach, or Kester or KXettenbach. They are the 
entries of Maris (p. 44, ib.), Little (p. 63, ib.), Harring- 
ton (p. 67, ib.), Pierce, (p. 70, ib.), Bashor (p. 72, ib.), 
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ieee one (p: 74, ib.), J. H. Long (p. 77, ib.), B. F. 
Long (p. 79, ib.), Ferris (p. 85, ib.), Robinson (p. 89, ib.), 
of the Robnett group; and of Charles W. Taylor (p. 135, 
ib), Jackson O’lxeefe (p. 133, ib.), Edgar J. Taylor 
(eelzijeib.), Prentice (p. 139, ib.), and Dammazrell (p: 
143, ib.), of the O’ Keefe group in case No. 2209; and 
of Charles 8. Myers (p. 210, ib.), Jannie Myers (p. 212, 
ib.), Mary A. Lonew (p. 214, ib.), Effie A. Jolly (p. 216, 
Memcnaries i. lone (p. 220, ib.), James T. Jolly (p. 
P22i0.), Clinton I. Perkins (p. 225, ib.), Frank J. 
Bonney (p. 227, ib.), of the Steffey group in case No. 
2211. The number set out opposite each name refers 
to the page in this brief at which the evidence relative 
to each particular entry is mentioned. 

The District Court held that the Steffey entries were 
made pursuant to prior agreements between Steffey 
and the entrymen, but that Kester and Kettenbach 
acquired and hold the titles thereto as innocent pur- 
chasers; that the Maris entry was made in accordance 
with an agreement between the entrywoman and 
Robnett in violation of law, but that Kester and Net- 
tenbach were not aware of the illegal agreement and 
that they purchased the claims in good faith; and as 
to the other entries, that the evidence is not sufficient 
to sustain the charge that they were made in violation 
of law. 

INNOCENT PURCHASER. 

The District Court held that the defendants Kester 
and Kettenbach were purchasers in good faith and for 
value of the entries forming the Steffey group just 
mentioned. We will now discuss the reasons assigned by 
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the court for reaching that conclusion. In the opinion 
the court states in effect that the only evidence that 
would tend to show a conspiracy between lester, 
Kettenbach, Dwver, and Steffey, or that Steffey, in 
procuring the entries to be unlawfully made, was 
acting as the agent of Kester, Nettenbach, and Dwyer, 
is the testimony of Steffey; that Steffey’s testimony 
is denied by Wester, Kettenbach, and Dwyer and that 
Steffey’s credibility is impeached by the fact that he 
is an accomplice and that he suborned perjury and 
was guilty of the moral obliquity of perjury in procuring 
entrymen to swear falsely at final proof. 

In our introductory statement of the evidence 
(p. 5, ib.) we have discussed the weight that should be 
given the testimony of the more important witnesses in 
the cases, and it seems unnecessary to repeat it. A 
reading of the testimony in connection with the various 
entries composing the Steffev group (pp. 203 to 235 1b.) 
will show plainly that Steffey was acting in concert 
with Kester, Kettenbach. and Dwyer as their cocon- 
spirator or as their agent. 

There is no question that Kester, Kettenbach, and 
Dwyer were acting as coconspirators in attempting to 
induce Hutchins, Pfeffley, and Roos to enter claims for 
their use and benefit in 1902 and 1908; that the same 
relations existed between them in procuring the entries 
to be made for their use and benefit of the claims of 
Lambdin and Shaeffer in 1902; and in inducing Cornell 
to make an entry for them in June, 1903; and also in 
procuring the entry of Guy Wilson and Frances Justice, 
(which the court held for cancellation), and the other 
persons forming the O’Keefe and Kester, Kettenbach 
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and Dwyer groups in the spring of 1904; and in insti- 
tuting the contest herein mentioned for them use and 
benefit. The court held that Dwyer, in procuring the 
entry to be made of the Wilson claim, was acting as the 
agent of IXester and Kettenbach, and that they were 
therefore charged with notice (p. 286). It having been 
established that said defendants in 1902 formed the 
conspiracy or agency mentioned, all the evidence shows 
that the same relations continued to exist between 
them until June, 1904, the date of the agency of Dwyer 
spoken of by the court, and from then down to the 
making of the last entry in these suits. Moreover there 
is no other evidence than that of the defendants them- 
selves that thev were not acting in concert until the last 
entry in the suits was acquired. The first entry that 
Steffey procured to be made was that of Charles Myers, 
and Steffev testified relative to the agreement he had 
with Dwyer prior to the making of the entrv, as well as 
to the agreement he had with the entryman. The court 
finds that Steffey contradicted himself as to the date 
that he talked with Dwver relative to the claims forming 
his group, and reasons from that contradiction that, 
according to Steffew’s testimony, his arrangement with 
Dwyer relative to said claims was not until after all of 
the entrymen but two had initiated their entries and 
were about to make their final proof. Though Steffey 
was unable to remember the exact dates, he testified 
very plainly that the agreement he had with Dwyer 
was before any of the entrymen had as much as gone to 
view the claims and quite a time before they initiated 
their entries, and this is corroborated by all the facts 
and circumstances herein set out relative to said entries, 
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and by the further fact that the first entry which 
Steffey procured to be made—that of Charles Myers in 
the latter part of 1905 
that Dwyer had contested, and Dwyer furnished the 
relinquishment at the time the entry was made. The 
court bases its finding upon the following evidence taken 


was upon one of the homesteads 


from the cross-examination of Steffey: 


Q. Now, what was the conversation you had 
with Dwver regarding these Myers and Bonney 
and Jolley. claims you speak of, the first con- 
versation you had regarding it ? 

A. I told him about these lands that I had 
cruised out, and he told me to get somebody 
and locate on them and tell them we would 
give them $200 after they had proved up on 
them. 

And that is all that was said? 

Well, ves; in particular about that. 

Now, when was that? 

I couldn’t say when it was; the exact date. 
Then what did you do? 

I went up and located them. 

Dwver told you that he would give them 
over and above expenses ? 

wes, sir. 

Had Dwyer gone and looked at the claims? 
Some of them he did. 

What claims did he go to look at? 

He went to look at Mrs. Loney’s and Mrs. 
Jolley’s claims. 

(). Did he know that Mrs. Loney and Mis. 
Jolley were going to take those claims? 

A. I think they had already taken them when 
he looked at them. 

Q. Hadn’t they already filed on them? 
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A. Yes, sir. 

Q. Hadn’t they made their final proof too? 

A. I don’t think they had. 

Q. To refresh your recollection, wasn’t it 
after they made final proof and just before they 
made the deeds that Dwyer went up and looked 
at them? 

A. Possibly, but I don’t recollect it. (Pp. 
BO, 307.) 

The court says that it is clear from this testimony, 
if taken to be true, that the conversation relied upon 
as constituting the agreement between Dwyer and 
Steffey did not take place until after Dwyer had looked 
at the claims of Mrs. Loney and Mrs. Jolley, and that 
Dwyer had not looked at these claims until after they 
were filed upon, and that only one claim was entered 
after the filing of these claims. The court seems to 
have failed to put the proper construction on the lan- 
guage quoted. Steffey testified very frankly both on 
direct and cross examination as to all matters concern- 
ing which he was interrogated, and it is apparent that 
he was frank in giving the testimony just quoted. 
Steffey is illiterate and somewhat dogged, and a careful 
reading of the quotation shows that the construction 
placed upon it is not justified. From the testimony 
that precedes the first question quoted, it will be seen 
that counsel for the defendants had been inquiring 
about other entrymen that Steffev had located with 
which it is not claimed that any of the defendants had 
anything to do. Counsel then asked: ‘Now, what 
was the conversation vou had with Dwyer regarding 
these Mvers, Bonney, and Jolley claims you speak of. 
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the first conversation you had regarding it?’’—having 
reference to the entire Steffey group (p. 1824). Steffey 
then states what he told Dwyer about the persons he 
could locate on the claims, meaning the whole group, 
and savs that after his conversation with Dwver he 
took the persons named to the claims and located them. 
The next question asked by counsel for the defense has 
no reference in point of time to the four questions that 
precede it. It does not begin ‘“‘Then did Dwyer tell 
you,” etc., btit reads: 

(). Dwyer told you that he would give them 

$200 over and above expenses ? 

A. Yes, sir. 

The witness understood that he was being inquired 
of as to the arrangement he had with Dwyer at the 
first conversation and what Dwver was to allow for the 
claims, and the language of the question would not 
indicate that the defense was attempting to fix the date 
of the conversation. Then the next questions: 

Q. Had Dwyer gone to look at the claims? 

A. Some of them he did. 

Q. What claims did he go to look at? 

A. He went to look at Mrs. Loney’s and Mrs. 
Jolley’s claims. 

Q. Did he know that Mrs. Jolly and Mrs. 
Loney were going to take those claims? 

A. I think they had already taken them when 
he looked at them. 

(). Hadn’t they already filed on them? 

Ae Yesresit. 

It is apparent that the witness understood that he 
was asked “ Did Dwyer go to look at the claims?” for he 
answered “Some of them he did,” and not, that he had. 
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It is clear from the quotation set out that the witness 
misunderstood several of the questions asked him, as is 
indicated by his answers; and further, that notwith- 
standing he had testified a number of times before in 
the course of his direct and cross examination that his 
conversation with Dwver was before any of the entry- 
men had filed, he makes no attempt here to hedge or to 
quibble to shift the dates. 

There would be nothing unusual in Dwyer making 
the agreement with steffey, that the latter testified to, 
before he had gone to the lands in company with 
Steffey, because Steffey had worked for him, and he 
knew that sSteffev knew as much about the quantity 
and quality of the timber upon the lands as he did. 
Moreover, as has been said, Dwyer had surely been 
upon the Myers claim, the first of the group entered, 
because he contested the homestead upon which the 
timber and stone entry was filed by Myers; and that 
entry, as well as some of the others forming the group, 
are in townships that Steffey had cruised the year 
before in assisting to make selections for the State. 
It is safe to say that at that time Dwyer had heen over 
and cruised every acre of timber land in the State of 
Idaho. 

On redirect examination Steffey testified as follows: 

Q. Now, there were two chums that you 
mentioned that you and Mr. Dwyer went to see 
some time before final proof. Do you remember 
which they were? 

A. Yes, sir. 

Om Winch were they? 

A. Mrs. Loney’s and Mrs. Jolley’s claims. 
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Q. Now, had you had any talk with Mr. Dwyer 
about these claims before the entrymen were 
located ? 


A. Yes. 
(. Did you tel] him anything about them? 
A. Yes, sir. 


Q. What did you tell him? 

A. I told him that they were rather indifferent 
claims; that they were at that time not excep- 
tionally good locations and described them as 
near as [ could; and finally he told me to locate 
them anyway (p. 1871). 

Again the court comments on the testimony of Chap- 
man, who testified that he thought that Steffey’s over- 
drafts at one time ran up between £2,000 aud $3,000, 
and reasons from that, that if he were using the fur ds 
of the bank by means of overdrafts purely for Kester 
and IKettenbach’s timber operations, there would be 
no occasion in which he would require more than $1,500 
to furnish the entrymen the money with which to make 
proof. The court bases its deduction on what the 
witness thought was the approximate amount of the 
overdrafts, and reasons from that with the exactness 
that would be warranted if Steffev’s bank account had 
been introduced in evidence (pp. 359 to 360). 

The court further said: 

No explanation is furnished as to why the 
bank required, and Steffey gave, notes from time 
to time to cover his overdrafts. Without such 
explanation it is not apparent why, if Steffey was 
practically doing business for and as the agent 
of the president and cashier of the bank, he 
would give his personal note to the bank for 
money expended upon their behalf. When 
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called upon to give a note it would have beea a 
verv simple and a very natural thing for him to 
have said, “This overdraft represents expendi- 
tures upob vour account, and therefore it is for 
vou and not for me to take care of it” (p. 361). 

The court has overlooked the fact that, though 
IXester and Kettenbach were cashier and president of 
the bank, respectively, the funds of the bank belonged 
to the stockholders and the depositors, and notwith- 
standing that they were using the funds of the bank in 
their own speculations, they were not only solicitous 
that their timber dealings would appear regular, but 
also that they were clealing honestly with the funds of 
the bank. Under such circumstances it would be 
neither improbable nor unreasonable for a person bear- 
ing the relations to them that Steffey did to give au 
accommodation note to cover his overdrafts. More- 
over, as has been pointed out, several vears after Steffey 
had given the notes Kester and Kettenbach paid the 
same, as they did with the Jackson O’ Keefe notes that 
had been given to cover overdrafts. 

The trial judge had also forgotten the iregular 
method pursued by the defendants in dealing with 
the funds of the bank in their own speculative enter- 
prises. It was shown at the trial of Ixester, IKetten- 
bach and Dwyer, upon a charge of conspiracy to de- 
fraud the Government of the timber lands in suit, at 
which trial the district judge who decided these 
cases presided (case No. 1605, this court), that Nester, 
on April 2, 1906 (at the very time that Steffey was 
siving notes to cover his overdrafts), requested one 
Joseph Malloy to purchase two specific timber claims 
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for him. The arrangements were that Malloy was to 
pay $1,800 apiece for the claims; he was to give a 
note to the Lewiston National Bank in the sum of 
$3,600 and check upon that to purchase the clainis. 
Malloy at that time did not have an account with the 
Lewiston National Bank, but gave a note for $3,600; 
purchased the claims, drew two checks for $1,800 each 
upon the bank the same day, thereby closing out the 
account, and turned the claims over to Kester and 
Knettenbach. Ten days later, April 13, 1906, Malloy 
requested Wester to return to him his note. This 
Kkester declined to do but gave him the following 
receipt: 
Lewiston Nationa Bank, 
Lewiston, Idaho, April 13, 1906. 
Received from J. M. Malloy $3,600.00, full 
payment for note of $3,600.00. 
GEORGE H. Kester, 
Cashier. 
This note was kept in the files of the bank for more 
than a year, or until July 2, 1907, several days before 
Kester and Kettenbach retired from the bank, when 
the note and interest was charged to the timber account 
of Kester and Kettenbach. Jester and Kettenhbach 
regularly paid interest upon this note, but though the 
note called for ten per cent they only paid interest at 
the rate of eight per cent. (Nester, Kettenbach & 
Dwyer v. United States, case No. 1605, pp. 863 to 869, 
this court; Aettenbach & Nester v. United States, case 
No. 2080, pp. 756 to 764, this court.) 
We have on several occasions in the course of this 
brief referred to portions of testimony in other 
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eases between the same parties, tried in the same court 
in which the present cases were tried. The district 
judge in deciding the present cases has referred to 
matters of which he has taken judicial cognizance that 
are not in the record, and for that reason we feel justi- 
fied in referring to the records of the other cases. The 
cases referred to have been tried in this court and form 
1 part of the records thereof. 

It is well settled that the courts will take judicial 
notice of the records and proceedings of its own court, 
but it is doubtful whether an appellate court will go 
into the record and proceedings of its court in other 
eases between the same parties in determing a case 
later brought before that court between the same. 


parties and arising out of the same subject matter. 
There are cases, however, that seem to hold that this 
can be properly done. 

In Wilson v. Calculagraph Co., 153 Fed., 961, 962, the 
Circuit Court of Appeals for the First Cireuit said: 

We have no doubt that we are entitled to take 
judicial notice of our own records, especially 
where the facts constitute a part of the same 
litigation. (Cushman Co. v. Goddard, 99 Fed., 
664, 665, and authorities there eited.) This 
reference is to our own opinion passed down on 
June 18, 1899, and it sufficiently states the rule 
without regard to later decisions in which the 
same rule has been stated. 


The District Court held that Kester and Kettenbach 
were not aware of the illegal understanding or agree- 
ment that existed between Robnett and Carrie D. 
Maris in relation to her entry, and that Kester and 
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Kettenbach purchased the same in good faith and for 
value in the ordinary course of business. The court 
reached this conclusion by giving no weight whatever 
to the testimony of Robnett and accepting the version 
given by Kester and Kettenbach as true, and remarks 
upon the improbability of the story of Robnett who in 
endeavoring to sell the claim should relate to the pros- 
pective purchaser the invalidity of the entry. 
Considering the relations that existed between Kester 
and Iettenbach, Dwyer and Robnett, there is nothing 
incredible or improbable about them discussing among 
themselves the methods which they pursued in procur- 
ing the various entries to be made, nor can the prob- 
ability of the rehearsal among themselves of the ethics 
used in inducing entrymen to make entries for their 
use and benefit be gauged by the standards that are 
set for persons engaging in legitimate business. They 
were all engaged in an unlawful business and it is not 
unusual for persons so engaged to talk over their 
practices with others connected with them in the same 
line of endeavor, no matter how criminal in nature 
their practices might be. Robnett testified that the 
relations that existed between him and Kester and 
Kettenbach were confidential (p. 2328) and that he 
discussed with them and advised them of all his trans- 
actions in regard to timber matters. Robnett was the 
bookkeeper at the bank and knew that Kester and 
Kettenbach and Dwyer were using the bank’s funds in 
thew personal enterprises. It was he who manipulated 
the books of the bank and the reports to the comp- 
troller to conceal these transactions. As a matter of 
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fact, it was necessary for their safety that they take 
him into their confidence and it was quite natural that 
they should talk among themselves of all their doings. 

Chapman corroborates Robnett in this respect. His 
testimony on that point is as follows: 

Q. Do you know whether or not Robnett 
advised Kester and Kettenbach of his timber 
transactions? 

A. I don’t know whether he advised them 
fully or not, but I know that they consulted each 
other; that is, at least he told them of his trans- 
actions. 

Chapman further stated that the timber lands of all 
the parties, Kester, Iettenbach, and Robnett, were 
marked on the same map and kept at the bank (pp. 
2m, 2173). 

It will be noticed that in disposing of each of the en- 
tries composing the Robnett group, the Emory & Colby 
eroup, and the O’lxeefe group, the court, after review- 
ing the testimony relative to each entry, would elimi- 
nate Robnett’s evidence, and upon the statement made 
by the entryman, and upon the attending circum- 
stances of the making of the entry, stated that the entry 
should be carefully scrutinized or that there 1s some 
doubt about the validity of the entry, or that the cir- 
cumstances were merely suspicious, and then hold that 
there was not sufficient evidence to warrant cancella- 
tion of the entry. This suspicion, this doubt, in addi- 
tion to the evidence of Robnett, should be held to 
sufficiently corroborate him and give to his testimony 


some weight. 
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Again, the court, in referring to the notes that were 
taken in the name of Robnett for the money furnished 
the entrymen forming his group, said: 

It is quite clear, I think, that the notes were 
taken in Robnett’s name merely as a matter of 
convenience and for the use and benefit of 
Kettenbach, who was furnishing the money. 
The transaction was in no wise concealed. The 
mortgages were at once placed on record by 
Kettenbagh (p. 312). 

We are unable to see how Kettenbach would be 
convenienced by taking the notes in Robnett’s name as 
Robnett assigned the notes, without recourse, to him 
immediately after taking them. Kettenbach was at 
the bank equally as much as Robnett. The mortgages, 
however, were not assigned. It seems to have been 
the practice for Kester and Kettenbach not to exercise 
themselves in concealing matters wherein the record 
did not disclose their connection therewith. They 
were perfectly willing for the record to show that 
Robnett was taking mortgages on timber claims, while 
the notes that the mortgages were given to secure were 
held by them. It will be observed that the deeds in 
which Kester and Kettenbach appear as grantees, made 
in 1904 and 1905, were not of record until from one to 
two vears after their dates. 

The case of Hafemann v. Gross, 199 U. S., 342, cited 
by the District Court in the opinion as showing that, 
even accepting Robnett’s statement of the arrange- 
ment he had with a number of the entrymen, said 
entries were not unlawfully made, is not in point in 
that the Supreme Court decided said case on the ground 
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that the contract did not give Hafemann any control 
over the disposition of the claim. In the present cases 
Robnett testified that he did control the disposition of 
the claim, and this is corroborated by the fact that 
every entryman he located conveyed when and to 
whom Robnett so directed. The fact that the entry- 
men in some circumstances testified that they would 
have sold their claims to some one else if such an 
opportunity had been offered is not controlling. 

Under all the circumstances it would seem clear that 
Kester and Ixettenbach acquired the Maris entry 
with knowledge and notice of its infirmity. 


THE IDAHO TRUST COMPANY. 


The twelve entries involved in case No. 2210, the 
titles to which are in the Idaho Trust Company, as 
grantee of W. F. Kettenbach and Kester, were con- 
veyed to it by deed dated July 6, 1907 (p. 1719). 
This deed is a warranty deed in fee simple. The 
claims are the entries of Evans (p. 108, ib.), Bishop 
(p. 109, ib.), Newman (p. 110, ib.), Dent (p. eral) 
Smith (p. 113, ib.), Morrison (p. 82, ib.), Hyde (p. 
84, ib.), Wilson (p. 160, ib.), Greenberg (p. 171, 1 Ol 
Bingham (p. 145, ib.), (Helkenberg, abandoned), and 
Gitte (>. 108, ib.). 

The number set out opposite each name refers to 
the page in this brief at which the evidence relative to 
each particular entry is mentioned. A reading of the 
pages referred to in connection with the summary of 


the evidence at the end of groups to which the entries 
belong will convince the court that said entries are in- 
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valid. As affecting the credibility of Kettenbach and 
the weight to be given to his testimony generally, and 
specially in connection with these entries, we again 
refer to his evidence to the effect that he would not 
have loaned the money to the entrvmen forming the 
Robnett group had it not been for the bonus of $200 
that was given in each case, because of the poor se- 
eurity, namely the timber claims for which he advanced 
the money to purchase. Why then did he purchase. 
three of said claims the same day on which he advanced 
the money, and the remainder of them shortly there- 
after and pay therefor in addition to the amount of 
the notes and interest from $25 to $200 in each case? 
There was just as much danger of fire destroying the 
timber when he purchased as there was when he loaned 
the money. 

The bill charges that the Idaho Trust Company 
acquired title to said claims with knowledge of their 
invalidity; and that it holds the titles thereto in trust 
for the use and benefit of Kester and Iettenbach. 

The district court held that one of said claims, the 
Wilson entry was invalid and that the Idaho Trust 
Company purchased the same with notice thereof; in 
this connection it said: | 


I am satisfied from the testimony of the 
entrymen, reluctantly given, that, while there 
was no express agreement, there was a perfect 
understanding between him and the defendant 
Dwyer, acting as the agent for Kester and Ketten- 
bach, that all expenses incident to the acquisition 
of title should be paid by Dwyer, and that the 
entryman was to receive $150.00, in considera- 
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tion of which he was, upon acquiring title, to 
convey the same to Kester and Kettenbach. 


It is not necessary to decide whether or not 
Kester and Kettenbach had any actual knowl- 


edge of the arrangement with Dwyer; Dwyer 
being their agent, they are charged with notice. 
Nor is it thought that the Idaho Trust Company 
stands in the position of an innocent purchaser. 
Its chief officer, the defendant Frank W. Ixet- 
tenbach, is an uncle of Wilham I*. Kette. bach, 
and was upon friendly, if not intimate, terms 
not only with W. F. Ixettenbach, but with 
IXester, Dwyer and Robnett. Prior to the 
time the trust deed or mortgage was taken, the 
validity of this entry had been called into ques- 
tion by indictments filed in this court, and by 
criminal trials at a comparatively short distance 
from Lewiston, where the Trust Company was 
engaged in business, the trials resulting in the 
conviction of Robnett, Dwyer, Kester and Wil- 
liam F. Kettenbach. The trials attracted wide 
attention, and it is hardly conceivable that, under 
the circumstances, the officers of the Trust Com- 
pany were ignorant of the fact that the validity 
of this entry was being assailed by the Govern- 
ment. ‘Taking into consideration all of the cir- 
cumstances, including the relation of the parties, 
I think it must be held that the facts were suffi- 
cient to put the Trust Company upon inquiry, 
and that it took the title at its peril. It is 
therefore held that the patent should be can- 
celled (pp. 288, 289). 
We shall show that it took title to all the other 
entries above mentioned also with notice and knowl- 


edge that they were unlawfully made. 
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On July 23, 1907, the defendants William F. Ket- 
tenbach and George H. Kester and the Idaho Trust 
Company executed what is called a trust agreement, 
reciting the deed of July 6, 1907, and defining the terms 
and conditions upon which the trust company should 
hold the title to the real estate conveyed to it by said 
deed. The trust agreement is executed on behalf of 
the Idaho Trust Company by Frank W. Kettenbach, 
its president. 

Under the terms of said trust agreement, the Idaho 
Trust Company has practically no powers whatever. 
It is to hold the property in trust for Wm. F. Ketten- 
bach and Geo. H. Kester, their heirs, executors, 
administrators and assigns. There is no power to 
sell any portion of said real estate except at such 
prices and upon such terms as Kester and Ketten- 
bach, in writing, shall direct. 

It is merely to hold the record title of said property 
until Kester and Kettenbach shall see fit to pay what- 
ever notes they at that time had outstanding against 
them in the hands of the Idaho Trust Company or the 
Lewiston National Bank. Kester and Wettenbach 
could sell any or all of said tracts of land to whomso- 
ever they saw fit at such prices and under such condi- 
tions as they thought best, the Idaho Trust Company 
having no voice in that matter other than to demand 
that the proceeds of such sales be delivered to it. 
There is no provision for a sale in default of payment 
of any notes of Kester and Kettenbach it might hold, 
no matter how long past due said notes might be. In 
other wortls, the effect of the trust agreements, and 
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hence of the deeds, is that said company merely holds 
the record title to said lands (p. 192). 

The record further shows that at the date of the 
deed of Kester and Kettenbach to the Idaho Trust 
Company and at the date of the trust agreement, Wm. 
F. Kettenbach was not indebted either to the Idaho 
Trust Company or to the Lewiston National Bank in 
any sum whatever, nor was any advance made to him 
by either institution until after one of the present 
causes was filed involving the property conveyed, and 
in which Frank W. Kettenbach, with whom the con- 
veyances were negotiated, was the party and had 
been served with a subpcena. 

Under the terms of the trust agreement the un- 
divided half interest of Iettenbach in said property 
was in no way to be liable for any indebtedness which 
had been, or that might thereafter be, incurred by 
IXester, nor was Kester’s interest in said lands to be 
liable for anv indebtedness that might be incurred 
by Ixettenbach. 

Said agreement is not of record. 

At the time of the execution of said deed of July 
6, 1907, W. F. Kettenbach and George H. Isester 
were then, and for 10 years prior thereto had been, 
president and cashier respectively of the Lewiston 
National Bank; that at the date of execution of 
said deed Frank W. Kettenbach, the uncle of Wilham 
F. Kettenbach, was, and for five years prior thereto 
had been, the president of the Idaho Trust Com- 
pany. The day following the execution of said 
deed, and before the same had been recorded, W. F. 
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Kettenbach sand George H. Kester resigned their 
positions from the Lewiston National Bank, and 
Frank W. Kettenbach on the same date was made 
the president of the Lewiston National Bank, and 
retained the presidency of the Idaho Trust Com- 
pany. EK. C. Smith, secretary of the Idaho Trust 
Company, succeeded Kester as cashier of the Lew- 
iston National Bank. On the day W. F. WKetten- 
bach retired from the bank he disposed of his stock 
to Frank W. WKettenbach, and-on the day of the 
execution of said deed and of said trust agreement 
W. F. Kettenbach was not indebted to either the 
Lewiston National Bank or to the Idaho Trust 
Company, and said instruments were not given to 
secure any indebtedness of W. EF. (ettenbaeh then 
existing (p. 3660), and W. F. Kettenbach does not 
now owe anything under the trust agreement (pp. 
HOV7, Ui). 

Frank W. Ixettenbach had the management of 
the affairs of the Idaho Trust Company, and W. F. 
Ixettenbach and Kester managed the Lewiston National 
Bank while they were president and cashier respec- 
tively (p. 1738), and after Frank W. Kettenbach 
became president of the Lewiston National Bank he 
had the sole management of that institution (p. 1739). 

‘During the years 1902 to 1907 inclusive W. F. 
Kettenbach and his sister and George H. Kester 
owned about eighty per cent of the stock of the Lew- 
iston National Bank (pp. 1958-1966). At the date 
of the execution of said deed and trust agreement 
Frank W. Kettenbach and his relatives and E. C. 
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Smith owned and controlled more than fifty per cent 
of the stock of the Idaho Trust Company (pp. 
1896-1898). 

In July, 1905, Jackson O'Keefe, George H. Kester, 
William F. IKettenbach and William Dwyer were 
indicted (No. 605) in this court for conspiracy to 
defraud the United States of its valuable timber 
lands, and the claims specifically mentioned therein 
as being unlawfully entered were the entries of Charles 
W. Taylor, Edgar H. Dammarell, Edgar J. Taylor, 
and Joseph H. Prentice (pp. 2954, 3992). 

fermesuly 13, 1905, W. F. Kettenbach, George H. 
Kxester, and Wilham Dwyer were again indicted 
(No. 607), charged with conspiracy to defraud the 
United States of its valuable timber lands, and the 
entries specifically mentioned therein were those of 
Rowland A. Lambdin, Fred W. Schaeffer, and Ivan 
R. Cornell (pp. 2954, 4000). 

On November 6, 1905, W. F. Ixettenbach, [ester 
and Dwver were agua indicted (No. 615) for con- 
spiracy to defraud the United States of a large amount 
of its valuable timberlands, the entries specifically 
Mentioned in that indictment being those of Edward 
M. Lewis, Hiram F. Lewis, Charles Carey, and Guy L. 
Wilson (pp. 2954, 3982). 

On November 6, 1905, William Dwyer was con- 
victed (No. 616) for subornation of perjury in connec- 
tion with the entries of Hiram F. Lewis, Charles Carey, 
and Guy L. Wilson (p. 2959). 

On November 6, 1905, Fred Emory, C. W. Colby, 
George tI. Kester and William F. Kettenbach were 
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indicted (No. 618) for conspiracy to defraud the United 
States of its valuable timberlands, the entries specific- 
ally mentioned in that indictment beisg those of James 
C. Evans and Charles Dent. 

On November 6, 1905, William B. Benton, Clarence 
W. Robnett, and W. F. Kettenbach were indicted (No. 
617) for conspiracy to defraud the United States of a 
large amount of its valuable timberlacds, the specific 
eitries referred to therein being these of John H. Long, 
Francis M. Long and Benjamin F. Long. 

In case No. 615 Joseph Alexander, vice president 
of the Lewiston National Bank, and Frank W. 
Kettenbach were sureties on the bond of W. OF. 
Kettenbach, dated July 9, 1906; and Joseph Alex- 
ander was surety on the bond of Kester. (See certi- 
fied copy of bond filed with clerk of this court.) 

In case No. 617 Frank W. Kettenbach and Joseph 
Alexander were sureties on the bond of W. F. Ixet- 
tenbach, and Frank W. Kettenbach and E-. C. 
Smith were sureties on the bond of William B. Ben- 
ton. (See certified copy of bond filed with clerk of 
this court.) 

In case No. 618 Frank W. Kettenbach and Joseph 
Alexander were sureties on the bond of W. F. Ket- 
tenbach, and Joseph Alexander was surety on the 
bond of Kester, all of said bonds being given in 
January, 1906. (See certified copy of bond filed with 
clerk of this court.) 

On June 17, 1907, W. F. Ixettenbach, ester and 
Dwyer, having been convicted in case No. 615, and 
Dwyer in No. 616, were sentenced to imprisonment + 
and a fine (pp. 2955 to 2962). 


From the petition filed in said district court in May, 
1910, by Frank W. Kettenbach, and supported by his 
affidavit, praying a change of place of trial from the 
division of the district where these lands are situated, 
and where Frank W. IXettenbach resides, on the ground 
of hostility against him and W. F. Wettenbach and 
Kxester, by reason of certain newspaper publications 
commenting on their timber transactions in 1904 
down to 1910, it would appear that everybody in the 
northern section of the State of Idaho were given 
notice and placed on inquiry as to the Iester-Ietten- 
bach timber deals (p. 4082). E. C. Smith stated that 
he knew of the conviction of Ixester, W. F. Ietten- 
bach and Dwyer in 1907, and that it was a matter of 
general knowledge in Lewiston (p. 1957). Frank W. 
Kkettenbach testified that at the time the Government 
was investigating the timber transactions of lester, 
W.F. Kettenbach and Robnett, and the grand jury 
returning indictments against them, and the prosecu- 
tions were in progress he had a great deal of sympathy 
for the defendants, and during the period he and 
Robnett often met on their way to the office in the 
morning and in returning to their homes in the even- 
ing, and discussed said cases, and that these conver- 
sations between Frank W. Ixettenbach and Robnett 
occurred before Kettenbach bought an interest in the 
Lewiston National Bank in July, 1907 (pp. 39071 to 
3573); that he, Frank W. Ixettenbach, was a witness 
for the defense at the land fraud trials of lester, 
Kettenbach and Dwyer, at Moscow, in 1907 (p. 3578), 
and knew of the convictions of Kester, Kettenbach 
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and Robnett, and that they resigned their positions in 
the bank on account of those convictions (pp. 3578 
and 3590); and that Frank W. Kettenbach lived next 
door to W. I. Nettenbach during all this period (p. 
3659). Frank W. Kettenbach also testified that at 
the time the trust agreement was executed W. F. 
Ixettenbach did not owe the bank anything (p. 3592). 
At page 3602 of the record he testifies that he knew 
there was a lis pendens on some of the claims men- 
tioned in the trust agreement, but that there was 
sufficient amount of other land included in the agree- 
ment, and he was satisfied with the security. 

rank W. Kettenbach and E. C. Smith were incor- 
porators of the Idaho Trust Company, and I. C. Smith 
subscribed 350 shares of the stock of that company; 
W. of. WKettenbach, 100 shares; Elizabeth White, 50 
shares; Grace KX. Pfafflin, 50 shares; Amy G. Ketten- 
bach, wife of Frank W. Ixettenbach, 10 shares; Otto 
Ixettenbach, nephew of I. W. IKettenbach, 15 shares; 
and James Ic. Babb, 5 shares (pp. 1890-1893). In the 
year 1908, 910 shares of the total 1,000 shares of the 
Lewiston National Bank stock were purchased and 
owned by the Idaho Trust Company (p. 1966). 

The entries of Wilham McMillan and Hattie Row- 
land are also involved in case No. 2210, and the evi- 
dence concerning said entries is recited at pages 172, 
174, 178, ib., and we think is sufficient to justify the 
cancellation of the patents issued for them. 

McMillan and Rowland conveyed their claims to 
Kittie E. Dwyer April 9, 1906, and Iittie E. Dwyer 
conveyed the titles to the same, by warranty deed, to 
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the Idaho Trust Company December 31, 1908 (pp. 
1501, 1502. 1508, 1509). On December 31, 1908, 
Ikittie E. Dwyer and William Dwver executed with 
the Idaho Trust Company a trust agreement reciting 
the conveyance in fee simple to said company and the 
terms of said agreement, being practically the same 
as those in the agreement between Kester and Ixetten- 
bach and the said Trust Company of July 23, 1907 
(p. 1985). Frank W. WKettenbach negotiated with 
the Dwvers relative to said deed and trust agreement 
(p. 1920). On December 30, 1907, Dwyer and wife 
gave a mortgage to the Lewiston National Bank on 
said claims, but at that time a notice of lis pendens was 
of record and said claims were involved in what is 
now case 2209 (pp. 1502, 1508, 1509), and at the date 
of the conveyance by the Dwyers to the Idaho Trust 
Company of said claims said lis pendens and notice 
thereof was still subsisting of record. Dwyer and 
Frank W. Kettenbach were parties to the suit and 
Frank W. Kettenbach had been served with subpoena. 

Under the circumstances herein detailed, it is clear 
that Frank W. Kettenbach had knowledge of the 
conditions under which said entries were made and 
perfected or at least had and therefore under all the 
Piuimstances the Idaho Trust Company can not he 
held to be an innocent purchaser. 

It has been well said that an absolute deed with a 
separate defeasance will always appear with the face 
of fraud. In view of the conditions that existed at 
the dates of the execution of said instruments, aside 
and apart from the badge of fraud that attaches to 
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them by reason of the said conveyances, it is clear 
that said conveyances were made in order to get the 
record title out of Kester, Kettenbach, and Dwyer 
and of record in the name of some other person or 
corporation, and thereby make it appear that said 
parties had parted with all of their interest in said 
lands. This was done in the hope that they would 
thereby escape the anticipated attack upon them on 
the ground of fraud and the grantees would be able, 
in the event of such proceedings, to set up the defense 
of bona fide purchaser. 


THE LEWISTON NATIONAL BANK. 


The titles to the entries of Van V. Robertson, Drury 
M. Gammon, and Robert O. Waldman are in the 
Lewiston National Bank. The evidence relating to 
the Robertson entry is set out at page oI, ib.; asm 
the Gammon claim at page 92, ib. ; and to the Wald- 
man claim at page 60,‘ib.; and shows all of said 
entries to be invalid. The district court held that 
the Waldman entry was unlawfully made and that 
the Lewiston National Bank took title to the same 
under such conditions that it can not claim the pro- 
tection of an innocent purchaser and ordered the 
patent be canceled (pp. 289, 290). 

As to the Gammon entry, the court was inclined to 
think that it was made in fraud of the statute, but that 
the Lewiston National Bank acquired title to the same 
as an innocent purchaser. The court reached this con- 
clusion by giving credence to the version of the trans- 
action given by Kester in preference to that of Robnett 
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(p. 305), notwithstanding Robnett was strongly cor- 
roborated. A reading of the evidence at the pages 
here cited will convince the court that the bank did not 


take title to the Gammon and Robertson entries as an 
innocent purchaser. 


THE CLEARWATER TIMBER COMPANY. 


The Clearwater Timber Company took title tu the 
entries of William bB. Benton, Joel H. Benton, Pear! 
Washburn, William Haevernick, Alma Haevernick, 
and Geary Van Artsdalen; and the bill of complaint 
in case No. 2210 alleges that said company took and 
now holds the title to said claims knowing the entries 
to be invalid and voidable at the suit of the United 
States. As hereinbefore stated we abandon the Van 
Artsdalen entry. 

The evidence showing that said other entries are 
invalid is set out in this brief at the following pages: 
William B. Benton’s entry (p. 46, ib.) ; the Joel H. 
Benton entry (p. 47, ib.) : the Pearl Washburn entry 
(p. 50, ib.) ; and the Haevernick entries (pe 125 qe 
and in the summary of the evidence concerning the 
Robnett group (p. 96, ib.). 

The district court was unwilling to hold the Wil- 
liam B. Benton entry for cancellation because it be- 
lieved the version of the transaction recited by Ben- 
ton and Kettenbach in preference to that given by 
Robnett. The court said: 

He (Kettenbach) further testifies that Rob- 
nett had some timber clainis that he was try- 
ing to dispose of, but being unable so to do ap- 
pealed to Kettenbach to assist him, and, for 
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the purpose of enabling him to sell the lands 
for Robnett, the transfer was made to Mrs. 
White, who later transferred to the Cleatr- 
water Tumber Company. Robnett testifies 
that he told Kettenbach all about his illegal 
arrangements with Benton. This is denied by 
Nettenbach. No reason is given by Robnett 
why, when he was endeavoring to sell the land, 
he should have disclosed facts invalidating the 
fitle, and it would seem quite irrational for «a 
vendor voluntarily and needlessly to make 
hkuown the existence of facts whieh, if trae 
would disclose the invalidity of the title 
which he is trving to sell. To hold the Chis 
invalid, Benton's testimony must be rejeeted, 
and Robnett’s pelieved. Benton is Ketten- 
hach’s cousin, and vt may be assumed that if 
he had an illegal contract he would be in a 
general way interested in concealing the facts, 
but whatever may be the indirect interest of 
Benton and Nettenbach in the result of the 
litigation, | think it must be held that in the 
absence of circumstances tending to make Rob- 
nett’s story more probable than theirs, the 
evidence is insufficient to warrant a eancella- 
tion of the patent (pp. 292, 293). 

As hereinbefore stated there was nothing irrational 
in Robnett telling Kettenbach the condition upon 
which he had procured Benton to make the entry, as 
they were all engaged in the same business—the pro- 
curing of timber claims unlawfully ; and all were act- 
ing in concert in that business, 
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As to the Joel H. Benton entry, the court said: 


Upon the whole, | would be inclined to hold 
the entry for cancellation were it not for the 
rights of the Clearwater Timber Company as 
an innocent purchaser. While the point is not 
entirely free from doubt, it is thought that this 
company did not have such knowledge of the 
ceiveumstances under which the entry was 
made, or such notice of the clans of the Gov- 
ermment, as to put it upon inquiry. [tis true 
the purchase was made after much publicity 
was given to the criminal prosecutions against 
Robnett, Dwver, Kester, and W. EF. Wetten- 
bach, and it is also true that one of the agents 
of that company testified at one of the erim- 
inal trials, but it does not appear that he or 
any other officer of the company was aware 
that this particular claim was involved in the 
criminal prosecutions, or that it was called into 
question by the Government. The witness 
Robnett testifies that the transfer was made by 
him to Elizabeth White upon the suggestion 
of the defendant William F. Kettenbach that 
the timber company would not buy the claim 
from him, but would buy the same from Eliza- 
beth White. This is denied by Kettenbach, but 
if we assume it to be true, such a statement on 
the part of Kettenbach is not competent as 
proof against the timber company, and there 
‘s no evidence that any resident agent in Idaho 
of the timber company had any nowledge at 
the time the agreement to purchase was made 
that the title came through Robnett, or that 


he had ever had anvthing to do with it. 
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* * * Tn view of all the circumstances, 
it is thought that the relief praved must be 
denied "Cp. SiG) 3 ie ae 

The agent of the Clearwater Timber Company, 
who testified at trials above mentioned, was the rest- 
dent agent and the oNLy agent that said company had 
in Idaho. He testified that it was a part of his duties 
fo purchase timberland in said State. At the trial 
mentioned Joel H. Benton also testified and admitted 
on the witness stand that the verv same entra 
under diseussion was entered upon a prior agreement 
with Robnett. 

From 1902 down to the present time Nathaniel 
Brown has been the business agent of the Clearwater 
Timber Company in the State of Idaho and has been 
engaged in purchasing timber for said company dur- 
ing that period. 

As mentioned in the recital of the evidence re- 
ferred to, and on page 2313 of the record, the Benton 
claims were conveyed to Robnett, by him to Elizabeth 
White, and by Elizabeth White to the Clearwater 
Company. The conveyances to Elizabeth White were 
executed the date that Kester and Kettenbach and 
Robnett resigned from the bank. Brown negotiated 
for the Benton claims at the bank with William F. 
Kettenbach (p. 1650), and because of the investiga- 
tion of the timber dealings of Ixester, Kettenbach, and 
Robnett they could not negotiate with the Clearwater 
Timber Company for the sale of the claims unless 
they were deeded to Mrs. White. The deeds to the 
Benton claims were executed to the Clearwater Tim- 
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ber Company September, 1907, after the conviction 
and sentence of Kester, Kettenbach, and Robnett. 

The negotiations for the sale of the Pearl Wash- 
burn claim were conducted by John E. Chapman, 
teller of the Lewiston National Bank, and W. F. Ket- 
tenbach with Nathaniel Brown. ‘his deed was exe- 
cuted the day before Kester and Kettenbach retired 
from the bank. 

Brown purchased the claim of the Haevernicks 
for the Clearwater Timber Company from F. W. 
Kettenbach. At the time of the acquisition of these 
claims by the Clearwater Company, Brown had 
been well acquainted with Dwyer, Kester, and Ket- 
tenbach for a number of vears, and remembers the 
conviction of them at Moscow in 1907 for conspiracy 
to defraud the United States of its timberlands, and 
also knew of the conviction of Dwyer in the fall of 
1906 for subornation of perjury growing out of his 
timberland transactions (pp. 1646 to 1649). 

At the trials of Kester, Kettenbach, and Dwyer, 
Brown was a witness on behalf of the Government 
(ie 676). 


Q. And that trial was of almost State-wide 
interest ? 

A. Yes: people heard generally of it. 

Q. You never knew of trials In this jSiee 
that were so much talked of as those trials, 
did vou? 

A. Well, I didn’t hear a great deal of the 
talk, My. Gordon. I was in the woods most 
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Q. But even people in the woods knew it was 
going on, didn’t they? 
A. Yes, sir. 

The following circumstances tend to corroborate 
Robnett’s statement that Elizabeth White was merely 
the conduit through whom the title to said claims 
passes to the Clearwater Timber Company to satisfy 
the agent of said company, who declined to take the 
claims cither from Kester and Kettenbach or Rob- 
nett because of their convictions and sentences, but 
would take the title to said ¢laims from Mrs. White. 

The claims of William B. and Joel H. Benton and 
two other claims were conveyed to Robnett and by 
him conveyed to Elizabeth White July 8, 1907, the 
day Mester and Wettenbach retired from the bank 
and the day after they had conveyed their timber 
claims to the Idaho Trust Company in the cireum- 
stances herein mentioned. Elizabeth White con- 
veyed said claims to the Clearwater Timber Company 
September 4, 1907. 

William F. Kettenbach testified that he purchased 
the claims for Mis, White and paid for them all that 
they were worth (p. 3435). 

The testimony of Mrs. White indicates that she 
knows nothing about the claims other than that she 
was the * third party “' in the transaction with the 
Clearwater Timber Company (pp. 167, 768), 

When two of the claims were conveyed in Septem- 
ber, 1907, to the Lewiston National Bank, Frank W. 
Kkettenbach, who at that time was president of the 
bank, paid the purchase price of said claims to Rob- 
nett and not to Mrs. White (pp. 3569 to 3071, 4193). 
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The importance of Mr. Brown, the agent of the 
Mearwater Timber Company in Idaho, can not be 
minimized. 

It seems immaterial whether or not the president, 
the secretary, and the assistant secretary of the 
Clearwater Timber Company resided at St. Paul 
and Tacoma, or whether or not Brown ever read the 
abstracts of title, or had to depend upon a Mar. Davies, 
in the State of Washington, to honor his drafts when 
he purchased timber claims for the Clearwater Tin- 
ber Company. He was the only agent of the Clear- 
water Timber Company in Idaho and it was he who 
negotiated for and purchased the timber claims 10 
suit, and notice to him, or his knowledge, was con- 
structive knowledge and notice to the company he 
represented, and the evidence points strongly to the 
fact that he had knowledge and notice of the illegahty 
of the claims in suit purchased by him. 

he evidence set out at page 57 of this brief con- 
cerning the entry of Soren Hansen will show beyond 
question that the entry was made pursuant to a prior 
agreement or understanding between the entryman 
and Robnett, as is denounced by the statute; and the 
circumstances surrounding the transfers of title to 
the claim will be further proof of the relations that 
existed between Robnett, Kettenbach, and the agent 
of the Clearwater Timber Company, and indicating 
a disposition of the latter to assist NKettenbach to 
conceal the record title to land Kettenbach had un- 
lawfully obtained. 
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As will be seen at the page referred to, the Hansen 
claim has hada varied career. Hansen, at the request 
of Robnett, first exeeuted a deed for the claim in 
blank. He then made another deed to Mrs. Thatcher 
of the claim. He also executed a deed for the claim 
to W. F. Kettenbach and one to the Clearwater Tim- 
ber Company, the latter at the request of Robnett and 
W. F. Nettenbach, and being the only deed to the 
claim of record. The Clearwater Company has never 
purchased the claim or given any consideration for 
the deed or made claim to the property, but has ex- 
ecuted a deed for the same to W. F, Kettenbach, 
Which, at the time of the taking of the testimony in 
these canses, was brought into court by the attorney 
for the Clearwater Timber Company and it was read 
into the record. The Clearwater Timber Company 
did not pay taxes on the Hansen claim (p. 1524). 
Brown, the agent of the Clearwater Company, in re- 
lating the transactions concerning this claim, said 
that he agreed to purchase the Hansen claim from 
W. F. Kettenbach; that the deal was not consum- 
mated, because there was a lis pendens of record 
against it; that he submitted the matter to the com- 
pany’s attorney and declined to aceept the deed from 
Kettenbach, and neither he nor his company recorded 
the same nor claimed any interest in it. The deed 
was recorded by W. F. Kettenbach. Kettenbach re- 
quested him to have the company reconvey the title 
to Kettenbach (p. 1641). 

The quitclain deed from the Clearwater Timber 
Company to W. F. Kettenbach produced in court as 
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herein stated is dated July 12, 1910, and recites that 
the deed from Kittenbach to the company was placed 
of record by a mistake, and for that reason the quit- 
claim deed is executed. The deed was forwarded to 
the attorney for the company, who is also its attorney 
in these cases, with a letter stating: ‘We are in- 
closing vou a deed from the Clearwater Timber Com- 
pany to W. F. Kettenbach, duly exeeuted. E. N. 
Brown sends us this deed for execution, with an ex- 
planation of why it should he so deeded, and informs 
teen are aware of the circumstances leading up to 
our having the title thereto and why it should be 
deeded back to Mr. Kettenbach ”’ (p. 1666). 

Brown further testifies that he wrote the president 
of the company a letter saying that the deed had heen 
recorded by mistake and that the land did not belong 
to the company (p. 1669). Brown says that he had 
notice that something had been filed against the Van 
Artsdalen claim and the other claims he had pun 
chased (p. 1671), and that Kettenbach asked him to 
sce their attorney about taking deeds under lis pen- 
dens ‘* and some other deeds with notations of filimgs 
against them "’ (:p. GT 2)e 

W. FP. Kettenbach, testifving relative to the Han- 
sen claim, savs that he paid the mortgage and gave 
Robnett $60 to pay to Hansen, and that Hansen was 
paid the #60 in his presence ; that he told Brown of 
tlie lis pendens and Brown declined to take the 
elaim: that he still owns the claim, and that he re- 
corded the deed to the Clearwater Timber Company 
to protect himself (pp. 1692, 1693). Under all the 
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clrcumstauces the patent for this deed should be 
canceled. 

Under the circumstances the Clearwater Timber 
Company is not an innocent purchaser, but took the 
claims with notice. 

The claim of John EK. Nelson was conveved to Is, W, 
Thatcher Mav 18, 1908, and at that date a notice of 
lis pendens was of reeord involving said claim (p. 
1505; pp. 54, 96, ib.). 

KINSFOLK OF KESTER AND KETTENBACH WHO HOLD TITLES 
IN TRUST FOR THEM. 

The claims of Wm. J. and Mamie P. White were 
conveved to Klizaheth White January 15, 1909, and 
while notice of lis pendens was of record (pp, 16%, 
L51S5 tp. NOS at Oe.). 

The title to the claims entered by Eda P. Kester: 
Elizabeth White, Elizabeth Kettenbach. and Martha 
k. Hallett is stil] in them of record. The details of 
the making of each of these entries, together with 
those of William J. and Mamie P. White. are sect out 
and besides the facts that they were taken to the tim- 
her by Nester and referred to as Kester’s party; that 
the money for several of them was furnished by 
Kester or Kettenbach: that the taxes on them had 
been paid by Kester and Kettenbach: that thev were 
included in the option signed by Kester in 1906, with 
the exception of the Hallett entry: and are included 
in an option given by W. F. Kettenbach and Kester 
November 23, 1909 (pp. 2135, 3948: pp. 164, 167, 168, 
Li ies, 
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Tn fact, W. F. Ivettenbach and Kester hawe emer- 
cised ownership over these claims ever since thev 
were first entered. 

The evidence warrants a cancellation of said 
entries. 

But as said claims are involved in cause No. 2210 
(p. 24 of brief). 


POTLATCH LUMBER COMPANY. 


The claims entered by Ivan R. Cornell, Rowland 
A. Lambdin, and Fred W. Shaeffer were conveved 
to Kester & Kettenbach, and by the latter to the Pot- 
latch Lumber Company in 1903 and 1906, and there 
is little in the record to show that the Potlatch Lum- 
ber Company is not an innocent purchaser. 


LAW OF CONSPIRACY. 


In United States v. Cassidy (67 Fed. Rep., 689) 
the court said: 


‘Cand while it is necessary. in order to estab- 
lish a conspiracy, to prove a combination by 
two or more persons, by concerted action, to 
accomplish the criminal or unlawful purpose. 
it is not necessary to constitute a conspiracy 
that two or more persons should meet together 
and enter into an explicit or formal agreement 
for an unlawful scheme, or that they should 
directly, by words or in writing, state what the 
unlawful scheme was to be, and the details of 
the plan or mens by which the unlawful com- 
bination was to be made effective. It is suffi- 
cient if two or more persons I any mane 
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ver, or through any contrivance, puosltively 
or tacitly, come to a mutual understand- 
ing to accomplish a common and unlaw- 
ful design. In other words, where an un- 
lawful end is sought to be effected, and two 
or more persons, actuated by the common pur- 
pose of accomplishing that end, work together, 
in any way, in furtherance of the unlawful 
scheme, every one of the said persons becomes 
a member of the conspiracy, although the part 
he was to take therein was a subordinate one, 
and was to be executed at a remote distance 
from the other conspirators. A combination 
formed by two or more persons to effect an 
unlawful end is a conspiracy, said persons 
acting under a common purpose to accomplish 
the end designed. Any one who, after a con- 
Splracy is formed, and who knows of its ex- 
istence, joins therein, becomes as much a Padi 
thereto from that time as if he had originally 
GOlispined. * 7 = Furthermore, where sev- 
eral persons are proved to have conspired to- 
gether for the same illegal purpose, any act 
done by one of the parties in pursuance of the 
original concerted plan, and with reference to 
the common object, is, in the contemplation of 
the law, the act of the whole party, and there- 
fore the proof of such act will be evidence 
against any of the others who were engaged 
in the same conspiracy. It is also true that 
any declaration made by one of the parties 
during the pendency of the illegal enterprise 
is not only evidence against himself, but is 
evidence against the other parties, who, when 
the combination is proved, are as much respon- 
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siwie for such declarations and the acts to 
which they relate as if made and committed by 
themselves. This rule, you will understand, 
apphes to the declaration of the co-conspira- 
tor, although he may not be under prosecution, 
lis declaration being equally adnussible with 
those of one under indictment and prosecu- 
tion.”’ 

Followed in Thomas v. United States (156 Fed.. 

910). 


EVIDENCE. 


An act innocent in itself may be a step ina criminal 
plot. 
riven vo WAasconsin (199 U. 5) 206). 
Declaration of co-conspirators, evidenee against all. 
Connecticut Mutual Life v. Hellman (188 
eS. 218). 
Uimted States v. Cassidy (67 Fed. Rep., 698). 
Umited States v. Francis (144 Fed. Rep., 
p23). 
United States v. Richards (149 Fed. Rep., 
444), 
United States v. Alkon (163 Fed. Rep., 810). 
Acts of others admissible if made in carrying con- 
spiracy into effect. 
Clune v. United States (159 U.8., 590). 
Thoiius v. Unated States (156 Fed. Rep. 
910). 
Fraud is not often proved by direct testimony. A 
preconcerted plan to do an unlawful act must, from 
the nature of the case, be usually established by in- 
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ferences drawn from the relations of the parties, from 
the acts done, and from the results achieved. 
Thomas v. Umted States (156 Fed. Rep., 
ONO). 

Act of one co-conspirator, act of all. 

Ke parte Black (147 Fed., 838 and 840). 
Logan v. United States (144 U. S., 263). 
Brown v. Cmted States (150 U.S., 93). 
Not necessary to show formal agreement. 
Really v. United States (106 Fed., 896). 
Dawis v. Umted States (107 Fed., 753). 
Uimted States v. Cassidy (67 Fed., 698). 
Thomas v. United States (156 Fed., 912). 

It is not necessary that the conspiracy originated 
with the defendants; or that they met during the 
process of its concoction; for every person entering 
into a conspiracy or a common design already formed, 
is deemed in law a party to all the acts done by any 
of the other parties before or afterwards in further- 
ance of the common design. 

Greenleaf on Evidence, vol. 3, sections 92, 
OS, anid 95. 
Jayne v. Loder (149 Fed., 21 and 30). 


BONA FIDE PURCHASER. 


The essential elements which constitute a bona fide 
purchase are three—a valuable consideration, the ab- 
schee of notice, and the presence of good faith. 

Pomeroyv’s Equity Jurisprudence, section 
745, 

United States v. California & Oregon Land 
Com Laan Staci. 
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United States v. Winona & St. Paul Rail- 
road Co. (165 U. S., 463). 

Not only must there be a valuable consideration in 
fact, but it must be paid before notice of the prior 
claim. Notice after the agreement for the purchase 
is made, but before anv pavment, will destroy the 
character of the bona fide purchaser. 

Pomeroy’s Equity Jurisprudence, section 
750, 

Boone v. Chile (10 Peters, 211). 

Balfour v. Hopkins (93 Fed., 564 and 570, 
Ninth Cireuit). 

The rule is universal and elementary, that if a 
purchaser in anv form receives notice of prior ad- 
verse vights In and to the same subject matter before 
he has completely aequired or perfected his own in- 
terests tinder the purchase, his position as a bona 
fide purchaser is thereby destroyed, even though he 
may have paid a valuable consideration. On the 
other hand, notice given after his interests have been 
aequired or perfected produce no injurious affect. 

Notice sufficient to prevent the purchase from be- 
ing bona fide may inhere iu the very form and kind 
of the conveyance itself. 

Pomeroy’s Equity Jurisprudence, section 
loon 

If a person is charged with constructive notice of 
fraud, where the circumstances are such as to enable 
the court to say, not only that he might have aequired 
but also that he ought to have acquired the notice 
with which it is sought to affect him, that he would 


have acquired it but for his gross negligence in the 
conduct of the business in question. Inquirv is made 
a duty where there is such a feasible state of things 
as 1s consistent with perfect right in him who pro- 
poses to sell. 

Wilson. Wall (73 WS. 83, 94). 

Townsend v, Inttle (109 U.S., 504, 591). 

Crausord x. Neal Age U. Sa 385,9995 |). 

Coneeding that the indispensable elemeuts of sueéh 

a defense are absence of notice of the fraud or de- 
fect, good faith, payment of value, and the legal es- 
tate, it is not material at what time or in what order 
the purchaser aequires them. Tt is only necessary 
that they all coneur in him at the same time. Tt is 
indispensable to this defense that the consideration 
should be paid before notice of the defeet. But it is 
not essential that it should be paid before or at the 
time the title is conveved. It is sufficient if the pay- 
ment is completed at any time before notice of the 
defect is received. It is not more essential that the le- 
gal title should be secured before or at the time when 
the consideration is paid. It is enough if it is ac- 
quired before notice of the alleged fraud or perjury 
is fastened upon the purchaser. | 

United States v. Detroit Timber & Lumber 

Go. (181 Fed., 668/676; 20000 Sieezinee 


PURCHASE FOR VALUE—ANTECEDENT DEBT. 


A purchaser of real property or the assignment 
of a mortgage thereon for an antecedent debt does 
not make the vendee or assignee a purchaser for a 
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valuable consideration so as to entitle him to protec- 
tion against a prior convevance of, or right in or to, 
stich» property. 

The reason for the latter rule is that the purchaser 
has not parted with anything of value. He loses 
nothing by the transaction. Therefore there is no 
reason why equity should interfere to protect him 
against a prior right although he mav have taken 
such conveyance or security without notice thereof, 

Gest v. Packwood (34 Fed., 368). 

The Elmbank (73 Fed., 610; opinion by 
Judge Morrow). 

Hill vy. Hight (79 Fed., 826). 

Missouri Broom Manufacturing Co. v. Guy- 
mon (115 Fed., 112). 


This is a decision by the Circuit Court of Appeals 
for the Eighth Cireuit, and refers to a situation of 
which it savs: 


We have been forced to conelude (that eer- 
tain matter) was in fact inserted in the deed 
of trust for no other purpose than to furnish 
a pretext for such a claim as has been made, 
namely, that such extension of time or pay- 
ment was a new and additional consideration 
for the convevance, such as protects the cred- 
itor and arms him with the rights of an inno- 
cent purehaser for value. Instead of having 
the effect intended it really creates grave sus- 
picion that the creditor either knew or sus- 
pected that the Broom Company could not 
transfer a good title to some of the property 
in its possession which it offered to pledge as 
security for its debt. 
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Held that parties were not innocent purchasers. 

In People’s Savings Bank v. Bates (120 U.S., 556; 
30 L. b.. 754) Mr. Justice Harlan quotes from the 
opinion of Mz. Justiee Storey in Morse v. Godfrey, as 
follows: 


This leads me to remark that the bank does 
not stand within the predicament of being a 
bona fide purchaser for a valuable considera- 
tion without notice, in the sense of the rule 
upon the subject. The bank did not pay any 
consideration therefor, nor did it surrender 
any security or release any debt due either 
from Reed or Godfrey to it. The transfer 
from Godfrey was a simple collateral seeurity 
taken as additional seeurity for the old in- 
debtedness and liability of the parties to the 
notes described in the instrument of transfer. 
It is true that, as between Godfrev and Reed 
and the bank, the latter was a debtor for value 
and the transfer was valid; but the protection 
is not given by the rules of law to the parties 
in such a predicament merely. He must not 
only have had uo notice, but he must have paid 
a consideration at the time of the transfer, 
cither in money or other property, or by a sur- 
render of existing debts or securities held for 
the debts and liabilities. But where the bank 
has merely possessed itself of the property 
transferred as auxiliary security for the old 
debts and liabilities, it has paid or given no 
new consideration upon the faith of it. It is 
therefore in truth no purchase for value in the 
sense of the law. 
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After citing other authorities, Justice Harlan, con: 
tinuing, said: 

Without further discussion of the authori- 
ties cited by counsel, all of which have heen 
carefully examined, we are of the opinion that 
the elaim of the bank to be a subsequent mort- 
gage in good faith can not be sustained because 
the mortgage of February 11, 1881, although 
first filed, was not given in consideration of its 
having surrendered or agreed to surrender or 
to postpone the exercise of any substantial 
right it had against the mortgagor, but merely 
as collateral security for past indebtedness. 
Under such circumstances the mortgage which 
was prior in time confers a superior right. 

inmecorng v. Palmer (118 U.S., 321; 30 L. W., 211) 
the Supreme Court held that where the interest of 
the cestui que trust was not created by the deed to the 
trustee but by the original contract of purchase in 
connection with certain contemporaneous correspond- 
ence the legal title did not vest in the cestui que 
trust by virtue of the statute of Michigan abolishing 
passive trusts, but he merely took an equitable title, 
and his remedy, if any, is a court of equity and not 
by ejectment. 

When a grantee subsequently acknowledged in 
writing that he had received the property as security 
for debt, proved him a trustee. 

Safford v. Rantons (12 Pickering, 233). 

See also decision Judge Wolverton, Su- 
preme Court of Oregon, July, 1897, in Per- 
kins v. McCullough (49 Pac. Rep., 861). 
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Where one takes a conveyance to pay debts he 
holds as trustee, and the grantor has an interest in 
the land conveved. 

Janes v. Throckmorton (57 Cal., 368). 

(Instructive decision by Judge Ross.) 

See: 

stewart v. Plad, Ol U.S. 731). 
Suyre et av. Wel (15 L. R. A., 544), 
Lockett v. Robinsom (20 L. BR. S., 67). 


EQUITIES AGAINST MORTGAGEE. 


Asa general rule an equitable mortgagee takes sub- 
ject to all the equities affecting the mortgagor. 


11 Eneve. Law, 142. 
Parker v. Clark (80 Beav., 54). 
Maningford v. Coventy Union Bank (8 
AAT Ime, 729.) 
Shropshire Union R. v. Reg. L. R. (1H. L., 
496) ; 
The purchaser has no right to shut his eves and 
his ears to the inlet of information and then say he 
is a bona fide purchaser. 


Simmons Creek Coal Co. v. Doran (142 
U. S., 418, 487). 

Cook on Corporations (See. 726, sixth ed.). 

MecCaskell v. United States (Advance 
Sheets United States Supreme Court Reports 
Api. 110, pees 

California Consolidated Mining Co. v. 
Manly (81 Pac., 50). 

Hoffman Steam Coal Co. v. Cumberland 
Coal Co. (16 Md., 456). 

Bennett v. Minot (28 Oreg., 346). 
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CAN A GRANTEE UNDER A QUITCLAIM DEED BE A BONA 
FIDE PURCHASER ? 


A qnitclaim deed conveys interest of the grantor 
only; not the land. The purchaser under such a deed 
is not a hona fide purchaser without notice. 


Richards v. Snyder and Crews (11 Oregon, 
D0)... 

Baker v. Woodward (12 Oregon, 3). 

American Mortgage Co. ve Hutchinson (19 
Oregon, 354). 


A quitclaim deed in the chain of title to property 
is sufficient to put a purchaser on imquiry. 


Baker v. Woodicard (12 Oregon, 3). 

Contra: Boynton v. Haggert (120 Fed., 819, 
e223, 825). 

See also United States v. California & Ore- 
yon Land Co, (148 U.S., 31). 

Stanley v. Schwalby (162 U.S., 277). 


One who acquires his title by a quitelaim deed can- 
not be regarded as a bona fide purchaser without 


notice. 
Muay v. Leclaire (78 U.8., 217, 232). 
Oliver v. Piatt (3 Howard, 333, 410). 
Van Rensselaer v. Kearney (11 Howard, 

Ze 

Villa v. Rodriguez (12 Wallace, 323, 339). 
Deckerson v. Colgrove (100 U. 8., 578). 
Baker v. Humphrey (101 U. S8., 494). 
Hetrieh v. Pager (119 U. Si, 150): 
Hastings v. Nissen (31 Fed., 597). 
Gest v. Packwood (34 Fed., 368, 372). 
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The doctrine of the cases last above cited was quali- 
fied in the case of The United States v. California &: 
Oregon Land Company (148 U. 8., 31), but not suf- 
ficiently to disturb the effect of the former in eases 
in which the relations between the grantor and the 
grantee were such as existed between O'Keefe, Kes- 

ter, and Nettenbach. 
See also Woelle v. Sherwood (148 U. S., 21). 
United States v. California & Oregon Land 

Co. (49 Fed., 496). 
NOTICE. 


Notice to an agent in the business or employment 
which he is earrying on for his principal is a con- 
structive notice to the principal himself, so far as the 
latter’s rights and liabilities ave involved in or are 
affected by the transaction. 

Section 666, 673, Pomeroy’s Equity Juris- 
prudence, vol. 2, third edition, and notes to 
said section. 

Wood vy. Rayburn (18 Oregon, p. 1). 

Smith v. Ayer (101 U.S., 120). 

There is an important exception to the foregoing 
rules, as follows: 

It is settled by a series of decisions possessing the 
highest authority that when an agent or attorney 
has in the course of his employment been guilty of 
an actual fraud, contrived and carried out for his 
own benefit, by which he intended to defraud and did 
defraud his own principal or client as well as, per- 
haps, the other party, and the verv perpetration of 
such fraud involved the necessity of his concealing 
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the facts from his own client, then, under such cir- 
cumstances the principal is not charged with con- 
structive notice of facts known by the attornev and 
thus fraudulently concealed. In such a case a pre- 
sumption arises that no communication was made, 
and consequently the principal is not affected with 
constructive notice. 
Section 675, Pomeroyv’s Equity Jurispru- 
dence. 
oupeiy Go. v. Pdmly (1TO U.S., 133): 
Henry v. Alle’ (151 New York, 1). 
Boro WK. A.M658. 
Benedict v. Arnoux (154 New York, 715). 
Gunster v. Scranton Illum, etc. (181 Penns. 
State, 327; 59 Amer. State Reports, 630). 
Thompson Huston Electric Co. v. Capital 
Electrge Go. (65 Fed., 341). 
Hert v. Beer (T4 Fed., 592). 
Central Coal & Coke Co. v. Geo. S. Good &: 
(Co, (120 Fed., 793, 798). 
See also a large number of cases cited on 
page 798 of last citation, and to notes of sec- 
mon 67o,.Pom. Is. J. 
Fidelity & Deposit Co. v. Courtney (186 
edi, 342. 362). 

The courts have carefully confined the operation 
of the above exception to the condition described 
where a presumption necessarily arises that the 
agent did not disclose the facts to lis principal be- 
eause he was committing such independent fraud 
that concealment was necessary to its perpetration. 
Tt has never been extended beyond these eireum- 
stances. It follows, therefore, that every frand of 
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an agent, i the course of his emplovment and in the 
very same transaction, does not fall within this ex- 
ception; and most emphatically it does not apply 
when agent’s fraud consists merely in his conceal- 
nent of material facts within his own knowledge. 
from his principal. 
\ 
Section 675, Pomeroy’s Equity Jurispru- 
dence. 
Absolute deed given with a separate defeasance 
will always appear with a face of fraud. 
Baker v. Wind (1 Ves. Sen., 160). 
Jones on Mortgage (sec. 243). 


In some States though the mortgage is by a deed 
absolute in form, the grantee acquires no legal title 
to the land. 

Jones on Mortgage (sec. 342 C). 

But in other States in which a formal mortgage is 
held not to pass the legal title, a deed absolute in 
form, intended to operate as a mortgage does not pass 
such title. : 


Jones on Mortgage (sec. 342 C). 
THE IMPEACHMENT OF WITNESSES. 


Certain objections interposed by the defendants 
in the examination of witnesses seem intended to sug- 
gest that the Government, having called the entry- 
men, is hound by what they say. This suggestion, 
if intended to be urged, proceeds upon a radical mis- 
conception of the rule of evidence respecting the im- 
peachment of a witness by the party calling him. 
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The rule of evidence in anv case goes no further 
than to inhibit an impeachment of the general repu- 
tation of a witness called by the party. If it ever was 
the law that a party was precluded to contradict his 
own witness, the rule in that form has been obso- 
lete for a century: and for that period, at least, it 
has been competent to show the falsity of the party's 
own witness, even though such showing should inci- 
dentally reflect upon the veracity of the witness. 


It is exceedingly clear that the party call- 
ing a witness is not precluded from proving 
the truth of any particular fact, by any other 
competent testimony, in direct contradiction 
to what such witness may have testified: and 
this, not only where it appears that the wit- 
ness was innocently mistaken, but even where 
the evidence may collaterally have the effect 
of showing that he was generally unworthy of 
belief. 

1 Greenleaf on Evidence (sec. 443). 

The primitive notion, that a party is mor- 
ally hound by the statements of his witnesses, 
no longer finds defenders, although its disap- 
pearance is by no means very far ime iiespact 
In the early 1800’s the judges were still en- 
gaged in repudiating this false notion of the 
basis of the rule against impeaching one’s own 
Witness. 

Wigmore on Evidence (vol. 2, sec. Sone 

Compare Wigmore on Evidence (vol. 
see, 898); Alecander v. Gibson (2 Campbell, 
555); Bradley v. Ricardo (8 Bingham, 58) ; 
Brown v. Bellows (4 Pickering, 187) ; Whit- 
aker v. Salisbury (15 Peck, 545). 7 
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Certainly the supposed rule of evidence is subject 
to the qualifications that the witness, whether or not 
he is impeachable by the other side, may be disered- 
ited by the court. And this is so especially where 
the witness himself supplies the material for his own 
impeachment. 

Tn McLean v. Clark (31 Kea. Rep., DOL), decided in 
1887, District Judge Brown, since a Justice of the 
Supreme Court of the United States, said: 

It is insisted, however, that as McLean (the 
plaintiff) was called as a witness by the de- 
fendants, they are bound by his statements 
that the transaction was bona fide and that 
Shaw has no interest in this suit. We do not 
so understand the law. While it is undoubt- 
edly true, as a general rule, that a party offer- 
ing a witness in support of his case represents 
himself as worthy of belief and will not be per- 
mitted to impeach his general reputation for 
truth or to impugn his credibility by general 
evidence, he has never been considered as 
bound by his general statements as to motives 
ov intention, or his bona fides in a particular 
transaction, but may draw any inference from 
his testimony which the facts stated by the 
witness seem to justify. Particularly is this 
true where the party is compelled to prove 
his case from the mouth of the opposite party. 
In a similar case, Chandler v. Town of Attica 
(22 Fed. Rep., 625), Judge Wallace held, in 
passing upon a similar issuc, that the court 
was “at liberty to disregard the testimony 
of the parties, so as it is incredible, and to 
interpret the transaction in a way consistent 
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with the ordinary conduct and motives of busi- 
ness men.”’ If the story of the witness be con- 
sistent in itself, the party calling him is to a 
certain extent bound by his testimony, but if 
his recital of facts is inconsistent with his 
theory, the court is at liberty to draw its own 
inference from them. 


Other cases asserting the right to cross-examine 
an unfriendly witness and to urge the ineredibility 
of his testimony are: 

United States v. Budd (144 U. 8., 1o4 
supra). 

Becker v. Koch (104 N. W., 394). 

Cross v. Gross (108 N. W., 628). 

Arms v. Arms (113 N. W., 646). 

Webber v. Jackson (79 Nlich., 175). 

Emerson v. Wark (185 Mass., 429). 

Garny v. Katz (89 Wis.). 

1 Starkie on Evidence. 284. 

T£ one of these entrvmen, being called as a witness 
for the Government, had sworn that he was a thou- 
sand years old, it may be eoneeded, pro argumento, 
that the Government would not be allowed to prove 
bis real age. But no court would feel itself bound 
to accept such a statement, or to render a decree ac- 
cordingly, upon the assumed theory that the comiq 
plainant had vouched for the veracity of the wit- 
ness. Granting all imaginable estoppels against the 
Government in this cause. the court, at least, is free 
to believe or disbelieve what the Government wit- 


nesses say. 
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TM view of what has been said, showing the econ- 
ceded hostility of the Government witnesses to the 
Government, their bias in favor of the defendants, 
which is disclosed throughout the cross-examination. 
the Government was frequently surprised in its di- 
rect examination, it is clear that counsel for com- 
plainant were entitled to cross-examine the witnesses 
called by them. 

United States v. Budd (144 U. S., 154, 
supra), 
Clark v, Saffery (Ryan & Moody, 126). 

In proving what a man did, it is competent to show 
what he said when he was doing what is intended to 
be proven, although what he said may be immaterial! 
to the fact done, or even though his deelaration may 
be incompetent to prove the faets declared. 

{t being necessary to show that final proofs were 
inade, the Government was obliged to show the facet 
by the exhibition of the proof papers, and this in- 
volved the production of the papers in their en- 
tirety. It was not competent in this instance, any 
more than in any other, to suppress supposedly im- 
material portions of the paper, or to mutilate the 
docunents for the sake of eliminating evidence pre- 
sumed to be objectionable. Whether in any given 
instance particular statements are material to the 
present issues, or whether anv certain matter is com- 
petent to prove some fact extrinsic to the proof, are 
questions for other considerations. The papers as a 
whole are necessary to establish the fact that the 
proofs were made, without regard to the intrinsic 
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competency or materiality or particular statements, 
and without regard to the proof of the papers in de- 
tail or as a whole. 

Assuming, then, that some or all of the statements 
contained in the final proof papers are, taken inde- 
pendently, not proper matters of evidence, the papers 
must stand as competent to establish a fact material 
in the cause, and for that purpose the papers must 
stand in their integrity. If it should be proposed 
to vefer to these papers for the sake of thereby as- 
certaining some fact other than the making of proof, 
the availability of anv particular statement for any 
particular purpose is a question to be determined 
upon considerations applicable to the particular 
question. 

In relating the transactions which are the subject 
of this litigation frequent mention has heen made 
of statements made by entrymen in their final proof 
papers, and occasionally a fact is stated as shown by 
some entrymen’s sworn declaration made in the 
course of his final proof. If in any or all of such 
instances the statements quoted are imnaterial, or 
the facts stated are not properly proved by the quo- 
tations made, the statements and facts are, of course, 
not to be considered in tracing the history of the 
transactions. 

The narrative itself, it is believed, will in every 
‘ystance show its own justification for the use made 
of the final proof. In all cases where the entrymen 
were examined, their proof papers were shown to 
them and were identified by them as their sworn dec- 
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larations made by themselves in the course of the 
entries. In these and all other cases the proof pa- 
pers, being documents required by law to be pre- 
pared and filed, and having become a part of the 
official record, are evidence of the fact that the state- 
ments contained im the papers were made in the 
prosecution of the claim. ‘The competency of such 
evidence to prove that the statements were made is 
as clear as the competeney of any other records to 
prove their own contents. In any situation, there- 
fore, where it is material to know what one of these 
entrminen said on final proof, the papers are com- 
petent evidence. In any ease where it is materia] 
to ascertain the facet to which testimony was given 
at final proof, the entryman’s sworn statement ass 
to that fact made contemporaneouslyys or nearly so, 
with the fact itself, is manifestly evidence, of more 
ov less persuasiveness according to the declarent’s 
veracity, and the aeeount heretofore given of the 
transactions in suit shows in repeated instances how 
the narrative is made clear, and how incidents other- 
wise obscured are eliminated, by reference to the 
statements of entrymen in final proof. The use of 
the final proof is requisite to an intelligible state- 
ment and complete understanding of what the de- 
fendants did: and the motion was evidently urged, 
hot because the aid thus afforded to the narrative is 
material, but because of its pecuhar and especially 
detrimental materiality. 

The materiality which inspires this objection lies 
in the fact that many of the entrymen swore falsely 
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as to the various matters in their final proof. Such 
falsehood relates not only to the fact that they had, 
before making proof, sold or bargained to sell thei 
lands, but to other matters as well, such as the man- 
ner in which they had obtained money to pay for the 
land, how long they had had their money, the extent 
and sources of their current income, and similar 
things, all bearing more or less directly upon the good 
faith of the proceeding. 

If this falsehood in the final proofs is really im- 
material, then it does not at all concern the defend- 
ants. If the fact that the entrymen, through whom 
the defendants claim, were guilty of fraud in obtain- 
ing their titles has any possible tendency to prove 
fraudulent purpose or fraudulent practiee on the 
part of the defendants, then that falsehood is highly 
material. 

Some surprise would be caused by the preposition 
that the purchaser of a fraudulently aequired title 
could not be, in anv case, affected by the known fraud 
of his vendor in acquiring the title. If these entries 
were made in fraud of the law, and the defendants 
bought, knowing that fact, counsel will not suggest 
that the fraud did not vitiate their titles. If the 
fact be that the defendants themselves, intending a 
fraud upon the law, caused the entries to he made 
in falsehood, it is preposterous to say that the fact 
of falsehood can not be shown. Nor will it be even 
argued that falsehood on the part of the entryvmen 
does not tend to prove fraudulent purpose on the 
part of those who procured the entries to be made, 
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and, in any view of the case, the fact that the entrv- 
men secured their titles by fraudulent means would 
at least create a presumption of fraud against the 
defendants whieh it would be incumbent upon the 
latter to rebut. In this instanee the defendants have 
Felt themselves obliged to offer copious testimony to 
establish their own innocence—an undertaking whieh 
would have been wholly unnecessary unless the very 
proof now pronounced immaterial had warranted in- 
ferences against the defendants which they were ad- 
vised must be defeated. 

One of the material averments of bill is to the 
effect that the defendants conspired to obtain titles 
From the United States hy frand, falsehood, deceit, 
and imposition upon the land officers and that the 
titles were actually obtained by such means. 

The obviously proper method to prove this "er 
ment is to produce the final proofs and to show that 
they contain falsehoods. If the proofs can not be 
used for this purpose, the faet alleged is unpossible 
of proof. To say that the falsehoods embodied in 
the final proofs are immaterial is to sav that no such 
averment can ever be proved, and that every fraud 
upon the United States affected by means of false 
proof is necessarily unsusceptible of correction, 

Counsel, being of course indisposed to go the length 
of this absurdity, will limit their objection to that 
particular falsehood in the final proofs whereby the 
entrymen denied that they had previously sold or 
agreed to sell the lands, that being the particular 
fraud which was held in the Williamson decision to 
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be immaterial in that particular case. Bue this is 
not an objection to the final proof as a whole, but only 
to a single and comparatively unimportant state- 
ment embedded in a mass of other statements, all 
equaliy false. At any rate, the objection would be 
available only as against the particular unauthorized 
statement, if anvone think it worth while to descend 
into such particularity in such a mass of falsehood. 

Williemson v. United States (207 U.S., 424) was 
an indictment for conspiracy to commit suborna- 
tion of perjury. In that case it was held that a given 
paper did not prove perjury in another paper. That 
is a very different thing from saying that the same 
paper may not in another case and upon a different 
issue tend to prove something else. 

To say that false swearing, when proof of swear- 
ing is not required by law, does not constitute per- 
jury falls far short of saying that the same false 
swearing may not amount to deceit and constitute a 
fraudulent means of effecting a fraudulent purpose. 
So far as the present bill proceeds upon averments 
of perjury in the final proofs, if there are such aver- 
ments in the bill, it may be conceded that the faise 
statements at final proof as to alienation do not tend 
to prove those averments, and that is as far as the 
Williamson case can touch the present cause. But 
so far as the bill alleges fraud, fraudulent purpose, 
the use of fraudulent means, misrepresentations, in- 
position upon the iand officers, and the obtaining of 
titles by falsehood, deception, deceit, and fraud, which 
facts ave the gravamen of the bill, the false swear- 
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ing at final proof is plainly competent to prove such 
averments, and is palpably material to the issue 
presented, 
THE FINAL PROOFS. 

The admission of final proofs was objected to on 
the ground that they were incompetent, irrelevant, 
wnd maunaterial, 

The objection to the final proof papers, which is 
obviously in the mind of moving connsel, is the ruling 
in the Williainson ease, supra, to the effect, as as- 
sumed, that the admission of such papers is erro- 
neous. Conceding, for immediate purposes of argu- 
nent, that this is a correct understanding of the pro- 
ceeding referred to, it will be observed that the Jan- 
guage of the decision relates, not to final proof gen- 
erally, or even to the competency of final proof in 
that particular case, but to certain affidavits offered 
as a part of the final proof in that case, but which the 
court held were not properly required as tinal proof. 
The matter held objectionable was not the statutory 
final proof, but matter which in the decision itself is 
adjudicated not to be final proof at all. If, therefore, 
the authority of the Williamson ease is velied upon to 
support this branch of the motion, the motion must be 
limited to any portion of the papers here put in evi- 
dence as final proof, whieh portion is no more than 
the affidavit which in that ease wags held incompetent 
to prove the issue in that ease. Beyond these affi- 
davits the Williamson decision does not go, even for 
the purposes of the precise question before the court. 
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The statements held in the Williamson case to be be- 
vond the power of the General Land Office to require 
at proof related to the applicant’s alienation of the 
land intermediate his application and his proof. In 
the entries involved in the present case statements as 
to this facet were taken by the local officers as part 
of the final proof, and in connection with the claim- 
ant’s testimony concerning other matters which also 
were part of the final proof. The statute required 
final proof to be made, and prescribes that it shall 
cover certain designated matters, of which the aliena- 
tion of the land before the date of proof is not one. 

It is respectfully submitted that the decrees of the 
District Court should be reversed and that the cause 
be remanded to that court with instructions to enter 
decrees to the effect that the patents issued to the 
several entrvmen named in the three bills of com- 
plaint as amended, with the exception of those issued 
which we have herein conceded the evidence does not 
justify a cancellation of the patents, be avoided and 
canceled. 

PEYTON GORDON, 
Special Assistant to the Attorney General, 
Solicitor for Appellant. 


O) 


